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MY WrLIERE 


INTRODUCTORY LETTER 


My pDEAR MULLINS, 

It was with much interest that I heard from you 
that you had decided to publish as a book your views on 
Law Reform which we had discussed together, and -I 
readily comply with your request to write a few words 
of introduction to it. I must not commit myself to 
approval of the actual proposals for reform that you make. 
I know your respect for the greatness of our legal tradi- 
tions and for the fundamental virtues of our system. But 
I share with you a desire that every avenue shall be ex- 
plored which may lead to cheaper and quicker justice, and 
yet retain for us the immense benefits which our system 
confers on us. I realise that our methods of achieving 
justice can be improved, and that we may profit much by 
a study of the methods of other countries and a comparison 
of them with our own. Your contact with foreign legal 
systems, as well as your knowledge and practical experi- 
ence of our own law and litigation, equip you in a peculiar 
degree for such a comparative study. 

It is all to the good that a book on this subject should 
be written, and you need have no fears that a young man 
like yourself will be criticised for taking the subject up. 
Reforms almost always come from the young, and the 
truth is that the practice of the law is getting a little out 
of touch with the realities of everyday life, particularly of 
commercial life. The system of remuneration for pro- 
fessional services in various aspects needs overhauling— 
for instance, a revision is wanted of the hard and fast 
rule that a junior barrister must be paid on a scale equal 
to three-fifths of his leader’s fee, though, of course, any 
change must have due regard to the protection of Juniors. 
Again, the vast bulk of each of our Practice books seems 
almost conclusive that the elaboration of our law of 


procedure has gone too far. Another instance is our law 
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of evidence. Invented in order to ensure justice, its very 
rigidity sometimes prevents justice being done, or so 
lengthens a case and augments the cost of justice as to 
make it very like injustice. Much more discretion to allow 
secondary evidence can be entrusted to a judge alone no 
doubt than to a jury; but the whole subject calls for re- 
consideration, now that in so many cases the mode of trial 
is by a judge alone. 

I mention these instances of the need for enquiry 
because they show the need for your book. It will stimu- 
late thought, and that will be an advantage in itself. Be- 
sides, it will convince those outside the profession who are 
discontented with present conditions that we lawyers 
realise that we are servants of the public, that we are 
awake to the necessity for reform and are not blind to the 
need of adapting our methods to the changed and chang- 
ing conditions of this difficult post-war world. 

With all good wishes for your enterprise, 

Yours very sincerely, 
LESLIE SCOTT. 


GOLDSMITH BUILDING, 
TEMPLE, 
E.C. 4. 


AUTHOR’S PREFACE 


Tu1s book has been one of the principal occupations of 
my leisure hours for several years. A barrister working in 
the Temple is singularly well placed for usefully filling in 
odd hours in his day’s work—and the barrister who has 
no odd hours must be a singularly fortunate practitioner. 
He has close at hand libraries which are gold mines for 
research and recreation and which are not restricted to 
the dry-bones of the law, but are well provided with works 
of legal history and biography and with valuable books 
bearing directly or indirectly upon the law and its adminis- 
tration. In addition, he has long legal vacations, and a 
young barrister is unwise if he entirely ignores his pro- 
fession during these many weeks of legal inactivity. But 
this book is not only the product of leisured hours. Much 
of it is the result of notes jotted down while I have been 
busy in ordinary legal work. No one who is interested in 
legal history or in the need for law reform today can 
explore any branch of our law without repeatedly coming 
across points that tempt him to wander off at a tangent 
from the immediate object of research. Over and over 
again, when reading reported decisions or Acts of Parlia- 
ment of the past in order to find an answer to some 
client’s conundrum, I have come across points of interest 
in my hobby of law reform; I have jotted down the 
references, and when leisure came have returned for fur- 
ther research. In this way much of this book has come 
into being. 

Many years ago two convictions became firmly fixed in 
my mind. The first was that our law, our judges and our 
lawyers are the best on earth, and better now than they 
ever have been. The second was that, none the less, all 
is far from well with our system of administering justice. 
During the last few years the second conviction has 


strengthened considerably, but happily not at the expense 
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of the first. The more I have thought of defects in our 
judicial system, the more I have seen reason to be grate- 
ful for its blessings. It is in no cavilling spirit, therefore, 
that I send this book forth. As it contains much critical 
comment on the working of our courts of law, I am anxious 
at the outset to make it as clear as I can that I have never 
lost, but still retain in full, that faith in our law and in 
our men of the law that probably every law student 
acquires before he is professionally qualified. I am no 
iconoclast, and have not set out in the spirit of the critic 
who wrote to Lord Chancellor Westbury about our “ law- 
gean stables.’? Every year of my professional life has 
added to my respect for our judges and for the funda- 
mental spirit in which justice is administered in this 
country. To become convinced of defects in that adminis- 
tration is not by any means to lose faith in its merits. 

This needs to be emphasised, because lawyers (as in all 
professions and trades where there is a strong communal 
spirit) are, as a rule, very conservative in matters relating 
to their own calling, and are apt to ignore, or even resent, 
suggestions that there is need for them to put their own 
house in order. Today agitation for change and a disre- 
spect for existing institutions are prominent features in our 
public life, and I am anxious to assure those who read this 
book that it is not the product of any lack of appreciation 
for the greatness of our legal traditions. But it is well 
to remember that such men as Mansfield, Brougham, 
Romilly, Campbell and Stephen, loved English law at 
least as much as Coke, Eldon or Blackstone. As this 
book will show, the great legal reforms of the past were 
usually the work of a few progressive men who carried 
them through, either with little help from the profession 
generally or in the face of strong professional opposition. 
The path of the law reformer never has been easy; as 
Sir William Harcourt wrote in 1871: ‘‘No man should 
address himself to the task of the reformation of abuses 
in any profession, and least of all in his own, without re- 
membering the memorable warning of Burke that he is 
embarking in ‘ an ungracious business.’ ”’ 

It has been because I have realised the truth of these 
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words that I have delayed so long in publishing this book. 
But today there are many signs that the discerning are 
realising more and more that law reform is once again 
a real public need. Strong comments on the practical 
working of our judicial system have recently been made 
by men who really know how that system works, and 
there have been many outspoken criticisms of our legal 
methods from the pens of prominent lawyers. To men- 
tion here but three names, the late Lord Birkenhead, His 
Honour Sir Edward Parry and Mr. E. F. Spence, K.C., 
all expressed disapproval of many features of our present 
methods. Unfortunately they waited to make their criti- 
cisms until they retired from all active participation in 
the administration of justice. That great law reformer, 
Sir Samuel Romilly, recalled in the ‘‘ Narrative of His 
Early Life’’: ‘‘I had sometimes amused myself with 
writing upon abuses existing in the administration of jus- 
tice,’’ and he recorded how the quaint old clerk who served 
him in his early days used to rebuke him for doing so, 
saying that ‘‘ the business of a barrister depends on the 
good opinion of attorneys, and attorneys never could think 
well of any man who was troubling his head about re- 
forming abuses when he ought to be profiting by them.’’ 
Such fears are probably deterring many during their active 
professional life from expressing opinions critical of our 
legal procedure. Yet if all of us who believe in the neces- 
sity for law reform postpone our thoughts until, if ever, 
we feel entitled to write our memoirs, the cause of law 
reform will make but slow advance. It is an innovation 
for a young man still in the legal arena to emerge from 
his obscurity with a book on the subject. I have hesitated 
long and have sought much counsel before deciding to 
publish the result of my labours. I do so now, not with 
any idea of attacking our legal traditions or of advocating 
any cast-iron plans of reform, but solely to stimulate 
thought on the whole question of our methods of adminis- 
tering justice. 

One of the factors that directed my interest towards law 
reform was that for some years after the Great War part 
of my work brought me into contact in varying ways with 
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foreign systems of law and legal administration, an ex- 
perience that is not usual for a barrister practising in 
England. As a result I began to study the methods of 
other countries and to use all opportunities that came my 
way for visiting courts of law abroad and meeting foreign 
lawyers. There could be no better experience for an 
English lawyer. I came to realise that some of the special 
features of English law and procedure are not so unques- 
tionably superior to those of other systems as I had been 
brought up to believe. Few things would advance the 
cause of law reform in this country more than a wide- 
spread study of law and procedure in other countries. 
This book contains many comparisons between our legal 
methods and those of other lands, both within and out- 
side the British Empire. 

Sincerely though I believe that there is today a re- 
awakening public interest in the improvement of our courts 
of law, I recognise that years of study and discussion 
will be necessary before any of the present defects in our 
legal procedure are likely to be remedied. Lord John 
Russell once said that thirty years was the usual period of 
gestation for any measure of law reform. Those who 
think out practical proposals for reform should bear in 
mind the patience that has been demanded from the 
heroes of our law who have fathered the great legal re- 
forms of the past. Brougham had to wait seventeen years 
before his proposals to establish our modern system of 
County Courts reached the statute book and twenty-three 
years before he could secure the passage of his scheme to 
admit the evidence of parties in their own litigation. The 
Indian Penal Code was drafted in 1887, but did not be- 
come law until 1860. In 1870 the House of Commons ap- 
proved the principle that in criminal trials the accused 
and their wives or husbands should be allowed to give 
evidence on oath, but this change in the law was not made 
until 1898; Lord Halsbury carried the Bill through the 
House of Lords five times before it finally became law. 
We may hope that the changes now needed will come 
more easily and rapidly, but law reformers must be pre- 
pared for history to repeat itself. 
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It is never convincing to criticise without being also 
constructive. With the imperturbability of youth I have 
in this book made many suggestions as to the general 
lines upon which reforms could possibly be introduced. 
Some of these suggestions could be adopted now, while 
others are but dreams of a somewhat distant future. But 
all of them are put forward primarily to stimulate discus- 
sion, and in the hope that many of those who are fortified 
with greater knowledge and greater experience than I 
possess will investigate these problems and work out 
better proposals for reform. The main object of this book 
is to attract attention to the whole subject of law reform. 
If it succeeds in stimulating within the legal profession a 
desire to analyse the working of our courts of law and to 
think out possible improvements, its object will have been 
achieved, for I am one of those who believe that reforms 
that come voluntarily from those immediately concerned 
are usually better than those that are imposed from out- 
side. 

Undoubtedly the best way of stimulating interest in the 
need for law reform would be for some modern Dickens 
to apply his pen to the task. The extent to which the great 
legal reforms of early Victorian days were due to the 
inimitable, but extraordinarily accurate, descriptions of 
legal proceedings in Dickens’ novels has not been generally 
realised. In ‘‘ Bleak House,’’ ‘** Pickwick,’’? ‘‘ A Tale of 
Two Cities,’’ etc., Dickens laid bare the actual working 
of our courts of law; he described their machinery and 
the human effects of the laws which that machinery 
administered. To do that is the object of this book, and, 
if only I had the skill of a Dickens, I could hope for great 
results. But such craftsmanship is not mine, and, having 
regard to the present tastes of the novel-reading public, 
it is scarcely likely that any best-seller is likely to be pro- 
duced on themes arising out of proceedings in our courts 
of law. But, none the less, the material is there. Despite 
all the virtues of our judges, of our law and our lawyers, 
there is ample scope for a Dickens today to describe the 
human sufferings, both of those who are involved in litiga- 
tion and of those who are debarred from obtaining judicial 
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decision by the expense and uncertainties of our present 
methods. 

In writing this book I have done my best to render it 
suitable to be read by laymen who have no legal training, 
for I am firmly convinced that law reformers within the 
profession will need in the future, as they have needed in 
the past, the stimulus and support of intelligent helpers 
from outside the law. I would emphasise this in the hope 
that legal readers will pardon an occasional stressing and 
explanation of points that seem elementary to them. 

Portions of certain chapters of the book have already 
appeared in print in the pages of the Quarterly Review, 
Fortnightly Review and English Review, and I desire 
to thank the editors of those journals for their ready 
permission to re-incorporate in this book those parts that 
have been so published. 

Sir Leslie Scott, K.C., has been good enough to write a 
letter of introduction for publication in this book, and 
my thanks for this kindness form but a fraction of my 
debt to him. I desire, however, to explain that he has 
no responsibility for this book. His vast experience and 
his unfettered mind make him sympathetic to the cause 
of law reform, but he does not know what dreams I have 
recorded or what heresies I have expressed, so upon me 
alone must fall the responsibility. There is another whom 
I wish to thank, one of the most learned and successful 
of our lawyers of today. He has kindly given me many 
suggestions and much encouragement and good counsel. 
Lastly, I am anxious to put on record my vast debt to the 
Middle Temple Library and to the London Library. 


C. M. 


1, Hare Court, 
TEMPLE, E.C. 4. 
September, 1930. 
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CHAPTER I 
*‘ABODT IT AND ABOUT ”’ 


‘* A system that is never to be censured will never be im- 
proved.’’—JEREMY BENTHAM (1776). 


‘In truth, the existing system is, for the most part, the 
neglected growth of time and accident.’’—LorD CHIEF JUSTICE 


DENMAN (1851). 
‘‘Our very complete and traditionally consecrated ignorance 
of French and German law.’’—Prorressor MaiTLaNp (1888). 


I 


THERE can be no serious doubt that the judicial system 
of this country is held in high esteem, an esteem that is 
higher than in any other country. Our law itself is seldom 
found to conflict with common sense and is nearly always 
found adequate to our needs. The judges who declare our 
law hold a position in the public respect that may without 
exaggeration be described as unique. The highest of 
them, the Law Lords, have an Empire-wide, and indeed 
a worldwide, reputation and carry on their work without 
ever raising any serious criticism. The judges of the 
Courts of Appeal, civil and criminal, and of the High 
Court have won a respect from the public that can be 
claimed by judges in no other country. They have a 
social status that is unique, and this is all the more 
healthy and welcome because it rests upon a solid record 
of achievement. Much the same can truly be said of 
County Court Judges, Stipendiary Magistrates, Recorders, 
Coroners and other professional administrators of the law. 
Speaking generally of those who dispense justice, English- 
men can claim honestly and without undue self-com- 
placency that we have attained as high a record as human 
beings have any reasonable right to expect. 

Those who practise in the profession of the law also 
enjoy in this country a public confidence, and conse- 
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quently a social standing, which cannot be rivalled in any 
part of the world. Barristers and solicitors have, as a 
class, a public respect today that is exceeded by no other 
profession or calling. Around the Bar of England there is 
even an excessive glamour, of which more in another 
chapter. I have never been able to see any reason in the 
fact that the barrister in contemporary fiction or drama is 
usually presented in a better light than is a solicitor, but 
such is the case; it is a survival from olden times. 
Solicitors in novels and plays are often portrayed as cun- 
ning rogues, though nobody would seriously suggest that 
this is the valuation put upon them by the general public. 
But the barrister of fiction is always clever and nearly 
always honourable. The only exception that occurs to me 
is Keith Darrant, K.C., in Mr. Galsworthy’s short story 
‘“*The First and the Last,’’ published in ‘‘ Caravan.”’ 
(Incidentally in that story Mr. Galsworthy makes one of 
his numerous legal blunders, for he makes the King’s 
Counsel say that if the jury should convict the prisoner 
of murder, ‘‘ a judge would never hang on it,’’ whereas, 
a judge has no power (unfortunately) but to pass sentence 
of death when a jury convicts of murder.) 

It is both interesting, and for the would-be reformers 
of our law encouraging, to notice that the lawyers 
depicted in fiction have improved in quality with the 
improvement of the law itself. The fiction of about eighty 
years ago contains many examples of barristers held up 
to ridicule, and even to odium. Dickens rejoiced at por- 
traying the burlesque side of the Bar of his day. Serjeant 
Buzfuz and his junior Mr. Skimpin, Serjeant Snubbin 
and Mr. Phunky, all of the Pickwick trial, are known to 
everybody. Somewhat less well known are Mr. Stryver, 
the common law pleader and ‘‘a glib man and an un- 
scrupulous,’’ and his ‘* jackal’’ Sidney Carton, in the 
treason trial of Charles Darnay in ‘‘A Tale of Two Cities.”’ 
In Samuel Warren’s ‘* Ten Thousand a Year,’’ Mr. Quirk, 
of Quirk, Gammon and Snap, gave a dinner party at 
which Mr. Tittlebat Titmouse was prominent. Among 
the other guests were three barristers, Mr. Bluster, Mr. 
Slang and Mr. Toady Hug, described respectively as 
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‘‘truculent, coarse to a degree, cringing,’’ ‘* fat, vulgar, 
empty,” and ‘sneaking back-biter.’? Other solicitors 
were present besides Mr. Quirk, and a good deal of un- 
professional conduct took place, though no villainy. Then 
there is Mr. Furnival, K.C., M.P., of Trollope’s ‘* Orley 
Farm,’’ who, after many years of struggle, had attained 
professional eminence and ‘“‘ was obtaining for himself 
among other successes the character of a Lothario,”’ 
and Mr. Chaffanbrass, the Old Bailey advocate. None 
of these have any successors in modern fiction that I 
know of. 

It is very much to the public good that lawyers as a 
whole are held in high esteem. Unhappy is the country 
where the dispensing of justice is a matter for criticism, 
misgiving or ridicule, where judges are regarded as of 
little account or with suspicion, or where lawyers have 
not by their professional standards and methods won a 
high place in the public esteem. An American legal 
author has written that ‘‘ We [in America] have evidences 
on every hand of a distrust among our people of their 
judges or of our judicial system,’’ a statement which 
plenty of other books confirm. Without being in any way 
pharisaical, we in this country may well be thankful for 
the legal blessings that we enjoy. 

But, having said this, it is necessary to add at once 
that in many ways our system of litigation needs a 
thorough overhaul. Our system is impartial, honest and, 
on the whole, probably no slower than that of other 
countries. These are great assets, and in considering 
possible changes it must be made certain that they are 
not put in Jeopardy. But the system is very uncertain and 
expensive ; its operation is such that in practice the general 
community has, if it can, to avoid it like the plague; and 
it could be speeded up without any loss of advantage. The 
big majority in the present generation of lawyers is apt 
to ignore the ever-present need of law reform, forgetting 
the immortal words written by Sir Matthew Hale (Chief 
Justice 1671-1676 and one of the legal advisers of Charles I. 
before his trial) in his ‘‘ Considerations touching the 
Amendment of the Law ”’: 
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‘© We must remember that laws were not made for their 
own sakes, but for the sake of those who were to be 
guided by them. If they are become unuseful for their 
end, they must either be amended or new laws be substi- 
tuted. ... These very laws which at first seemed the 
wisest constitution under heaven have some flaws and 
defects discovered in them by time.”’ 


Vast reforms have taken place in our legal system since 
Hale’s day, some of them advocated by him as distant 
ideals. But the principle that he expounded is still true. 
Despite the great changes in our law and procedure that 
the Victorian age witnessed, the need for reform is still 
pressing. 


II 


This book deals only incidentally with our criminal law 
and procedure, branches of our judicial administration in 
which there is not very much that needs improvement and 
which we are fully justified in claiming to be the best in 
the whole world. My concern is with what is often known 
as Private Law, the law that governs our ordinary private 
and business relations, ‘* lawyers’ law ”’ as Sir Courtenay 
Ilbert once described it. This is the law with which our 
courts of justice, apart from their vitally important 
criminal jurisdiction, are primarily concerned, and the 
main theme in this book is that the judicial machinery by 
which this private law is declared ought to be, and can 
be, improved. Our system is not working satisfactorily 
and creates hardships that ought to be, and can be, 
avoided. Today it is true that the only happy litigants 
are the very rich or the very poor. But the most respect- 
able and the most reasonable people can become involved 
in litigation, often quite against their will, and the fact 
that the costs of a lawsuit, quite apart from the issues 
in dispute, are so frequently beyond the means of 
ordinary people should alone suffice to compel investiga- 
tion. The costs of litigation are far higher here than in 
any country in Europe. Our present system results in a 
widespread denial of justice and even in the ruination of 
those who are either rash enough to invoke the aid of the 
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courts of law, or who are driven there through no fault 
of their own. 

There has recently been a growing volume of criticism 
in Parliament and the Press about the cost of civil litiga- 
tion. Lord Birkenhead wrote in his * Law, Life and 
Letters ’’ (a book from which many quotations will be 
made in the chapters that follow) : 


‘‘The greatest defect of the present system is its un- 
certainty in connection with litigation. To some extent 
uncertainty is unavoidable, but it is a matter of grave 
concern that no prudent man can count the cost of con- 
templated litigation with any reasonable degree of 
accuracy.”’ 


Unfortunately, practical proposals for reform have been 
few. Recently some bold suggestions have emerged from 
the City of London, now, as before, a pioneer for legal 
reform. Moved by complaints from its members on the 
subject, the London Chamber of Commerce appointed a 
sub-committee to examine it, and the report of this sub- 
committee was issued in April, 1930, and circulated to 
the Lord Chancellor, the Bar Council, the Law Society 
and other bodies concerned. This report and its recom- 
mendations will be frequently alluded to in these pages, 
but for the moment the important fact is that its recep- 
tion has been encouragingly cordial, even in legal circles. 
The Law Journal (May 17, 1930) reported that it ‘* shows 
in every line that it is the work of men who thoroughly 
understand their subject,’’ that it ‘‘ examines this im- 
portant matter from a common-sense and practical point 
of view,’’ and that ‘‘ the recommendations of the report 
are eminently practical.’’ Seeing that the report con- 
demns many of the fundamental principles upon which 
litigation is conducted today, this reception is noteworthy. 
The Chamber thus summarises the position : 


‘*It is as if a person who wished to buy a cheap car 
were told that he could only have a Rolls or a Daimler. 
He would at once admit that the Rolls or the Daimler was 
the best of cars, but would say that he could not afford it. 
So with our present system of litigation.”’ 
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The criticism of the Chamber of Commerce, and it very 
well represents the opinion of the public who either need 
or are compelled to obtain judicial decisions, is directed 
against our procedure, not against our judges or our 
lawyers. 


‘The ordinary citizen has full confidence in the Bench. 
What he dislikes is the procedure and expense. ... The 
vast majority of those who conduct business do not much 
mind by what procedure their disputes are settled, pro- 
vided the tribunal is one in which they have confidence. 
: The average litigant, especially if he be a business 
man, would be satisfied with a much simpler and cheaper 
procedure than at present exists in England.”’ 


The Chamber of Commerce was naturally expressing 
the needs and opinions of the business community, but I 
believe that these sentiments are well-nigh universal out- 
side the legal profession. There is a need for simpler pro- 
cedure of litigation in all our civil courts of law. 

Periodically these matters are discussed in Parliament, 
though the pressure of problems of greater political im- 
portance seldom permits adequate time for the considera- 
tion of practical remedies. In a legal debate in the 
House of Lords in 1927, Lord Buckmaster, an ex-Lord 
Chancellor, declared that: 


** If there was one thing that remained a reflection upon 
our system of administering Justice, and which hitherto 
we had been unable to remove, it was the cost of litiga- 
tion. It bore with enormous weight upon some litigants 
who frequently had to hazard the whole of their savings 
in order to get justice from a court of law.”’ 


None of the peers present denied this criticism, but 
none had any solution to offer, while others took up the 
attitude that such things must be. Lord Sumner, one of 
the most learned and able of the then Law Lords and 
who had in turn been a prosperous junior barrister, suc- 
cessful K.C., judge of the High Court and Lord Justice in 
the Court of Appeal, gave the reply that ‘‘ the cost of 
getting justice in this country was never cheap.’’ He 
went on to speak of cheap justice as a ‘“ mirage.’’ 
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Whether cheap justice be a mirage or not depends, of 
course, upon the definition of the word ‘‘ cheap,’’ but far 
cheaper justice than we have now is both possible and an 
urgent necessity. 

We cannot ignore the fact that existing evils are getting 
more serious. Our law is becoming year by year more 
complex and more difficult to handle, and. besides, it is 
becoming increasingly difficult, and sometimes impossible, 
for ordinary people, however averse to litigation they 
may be, to avoid resort to the courts. It is probably 
true that there is less litigation per head of population in 
this country than elsewhere. I have frequently heard 
lawyers from other lands express surprise that the whole 
of England and Wales manages for its civil litigation 
with about sixteen High Court and about fifty-five 
County Court judges for all original work. The English 
certainly are not litigious by nature; their natural apti- 
tude for compromise makes them prone to settle their 
own disputes. But an authoritative pronouncement of 
the law is one of the needs of any civilised society. Today 
the courts of law, even the highest appellate courts, are, 
thanks to the tendencies of modern politics, entering into 
the lives of ordinary people more and more. The poorest 
of people now resort to the courts; they often have no 
alternative. Legislation about the amount of rent to be 
paid, the obtaining of possession of small houses or rooms, 
the granting of new leases of business premises and so on, 
and the Workmen’s Compensation and other Acts all 
compel people of humble means to litigate to obtain the 
new rights and remedies which Parliament has given to 
them. This tendency of Parliament to interpose in the 
relations between individuals is not likely to diminish for 
a long time, and this means an ever-increasing necessity 
for humble people to litigate. Surely the fact that litiga- 
tion is now more vital in the lives of the masses should 
compel us to examine anew the machinery of litigation 
and its working. 

Under present conditions a terror of the possible con- 
sequences tends to debar access to the courts of law 
where there is a free choice as to litigating or not. This 
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is an evil for the public and it is clearly bad for the legal 
profession. The result is that the courts today, especially 
the High Court, are very largely concerned with disputes 
that in no way represent the ordinary life of the people. 
This does not mean that people do not need judicial 
decision. It means that those who are in a position to 
arbitrate do so (of this more later), and that others 
prefer even to tolerate injustice, rather than seek the 
King’s justice. Complaints are loud in the legal world 
about the dwindling of the numbers of actions to be tried 
by the courts. A dwindling there undoubtedly is, but is 
it not rather astonishing, having regard to the risks that 
litigants run, that the courts are as busy as they are? 
Today in general our courts of law are probably more 
popular and respected than ever before, and _ public 
interest in their proceedings increases. But the people’s 
interest 1s based on the fact that they are the audience 
and not the actors in the dramas of our courts; the public 
show an increasing disinclination to embark on litigation 
themselves. As for us lawyers, the very idea of a lawyer 
litigating is enough to provoke cynicism among us. In 
fiction lawyers litigate about their own difficulties, but 
seldom in real life. Soames Forsyte, it will be remem- 
bered, was concerned in three actions at law (and in the 
description of these Mr. Galsworthy reveals by his many 
technical inaccuracies that the mantle of Dickens as a 
legal historian has not fallen upon him). But any lawyer 
of experience would have to be driven very hard before 
he resorted to the courts of law. 

The present methods of administering justice are such 
that, whatever be the result of litigation, few participants 
can be whole-heartedly satisfied with it. The risks are so 
great, the cost is so high, the suit is so prolonged and the 
results sometimes so uncertain that in these hard times 
a large proportion of those who need the decision of the 
King’s judges will almost adopt any expedient rather 
than submit their troubles to the courts. I firmly believe 
that the public, both in personal and in business life, need 
the help that judges can give; I believe that they need 
the help of professional lawyers; and I believe that this 
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public need for legal help and judicial decision is far 
greater than is shown at the present time. Today the 
methods of our courts bar approach to them, and the legal 
profession is the first to suffer. In a recent leading 
article in The Times (June 16, 1980) it was said: 


‘*An examination of the cause lists for the last eight 
years or so indicates that, on the whole, the public from 
which litigants are drawn are possessed of the conviction 
that the cost of going to law exceeds the benefits (con- 
tingent or speculative at best) to be reasonably expected 
from so doing.”’ 


This is not a healthy state of affairs. If more or less 
speculative actions for damages were eliminated (as to 
which more will be written later), the courts on what is 
known as the Common Law side would have little work to 
do. In the official lists for a legal term in the King’s 
Bench Division of the High Court, it is not unusual that 
considerably more than half of the jury actions are of the 
class known as ‘‘running down’’—claims for damages 
arising out of traffic accidents. The following comment 
appeared in the Law Journal not long ago, and it applies 
to the lists of every legal term: 


‘Personal injuries and matrimonial disasters are far 
and away the most numerous classes of modern litigation 
in the High Court of Justice: and it is, from the lawyer’s 
point of view, an unhealthy sign of the times.”’ 


Not only are these conditions bad for lawyers, but, and 
this is far more serious, they show that there is a denial 
of justice to the general public. 

The problem is by no means new. The battles for law 
reform in the past have been some of the most exciting 
incidents in our constitutional history. One day, we may 
at least hope, our children at school will hear of the great 
achievements of men like Mansfield, Brougham or Camp- 
bell at least as soon as they learn of the heroic deeds of 
the Black Prince, Marlborough or Wellington. It was 
Gibbon who wrote that ‘‘ the laws of a nation form the 
most instructive portion of its history.’’ There is no 
reason why the elements of the subject should not form 
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part of the ordinary teaching of English History. The 
more we read about the fight for law reform in the past, 
the more we should be led to wonder at the lack of prac- 
tical proposals for reforming our legal procedure today. 
Can the absence of a Jeremy Bentham today be explained 
by a suggestion that, owing to the vast changes made by 
past generations, everything is now for the best? I for 
one do not believe it. In 1841 Macaulay wrote in his 
essay on ‘‘ Warren Hastings ”’: 


*“*There are few Englishmen who will not admit that 
the English law, in spite of modern improvements, is 
neither so cheap nor so speedy as might be wished. Still, 
it is a system which has grown up among us. In some 
points it has been gradually fashioned to suit our feelings ; 
in others it has gradually fashioned our feelings to suit 
itself. Even to its worst evils we are accustomed; and 
therefore, though we may complain of them, they do not 
strike us with the horror and dismay which would be pro- 
duced by a new grievance of smaller severity.”’ 


Big changes have been made in our courts of law since 
Macaulay’s day, but his words are as true today as when 
they were written. We shall not long be safe in relying 
upon the idea that present conditions will be allowed to 
continue just because the public are accustomed to their 
evils. Our people have for some time been in a state in 
which they connect enormous expense, delay and uncer- 
tainty with the Law Courts, just as they connect thunder 
and lightning. But this apathy is not likely to last. It 
may be doubted whether the present and future genera- 
tions will be as docile as those that have gone before us. 
When the Common Law Procedure Act of 1852—a very 
drastic reform of one aspect of legal procedure, in that it 
put an end to the worn-out principles of pleading and 
founded the present system—was passing through Parlia- 
ment, Lord St. Leonards, the Lord Chancellor of the day, 
said that ‘‘the cause of law reform was supported by 
the general opinion out-of-doors.’’ I doubt whether this 
was true in 1852, but it may well be true before long. 
These are days when analysis and criticism are freely and 
often recklessly applied to existing institutions. So far 
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our legal system has escaped political attack, and we may 
well be thankful for that mercy. But such thankfulness 
should make those primarily concerned all the more eager 
to secure reform from within. Already there exists a Law 
Reform Association which issues propaganda literature 
against our legal methods and our lawyers. It has very 
little influence, either inside or outside the law, though I 
for one cannot read its literature without some feeling of 
guilt in my conscience as a lawyer. But some day an 
agitation from outside the profession of the law may prove 
formidable, for the material for such an agitation is in 
existence. 


III 


It is significant that many of those in the past who 
have earned undying fame for having moulded and re- 
formed our English law were very largely enabled to do 
so because they had made a serious study of other systems, 
ancient and modern. Take Lord Hardwicke as an example 
(Lord Chancellor, 1737-1756). Despite his varied legal ex- 
perience, he could never have left the mark he did upon 
English law if he had not studied deeply Roman law and 
comparative jurisdiction generally, especially the works of 
the Dutch jurists. Without his equipment in Roman law 
he certainly would not have been able to deal so success- 
fully with the many difficult appeals from Scotland that 
came before him because of the Act of Union of 1707. 
Similarly the great Lord Mansfield (Chief Justice 1756-1788) 
could never have left his eternal and beneficial mark on our 
law if he had not been expert in the civil law of Rome, the 
codes of other nations and international law. To take 
one more illustration: wherein lay the fundamental differ- 
ence between those two great brothers in the law, Lord 
Stowell (Judge of the High Court of Admiralty 1798-1828) 
and Lord Eldon (Lord Chancellor 1801-1806 and 1807- 
1827)? Surely the answer lies in the fact that the former 
had a profound knowledge of laws other than purely 
English—canon law, the law of nations and the codes of 
continental states—whereas the eyes of the latter were 
blinkered to a vision of English law. The services of Lord 
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Stowell to maritime and international law were immeasur- 
able and his work lives today, even after the conflicts of 
the Great War. Lord Eldon, great judge though he was 
in many ways, left a mark on English law which successive 
reformers have struggled, and often struggled with suc- 
cess, to remove. He acquired, it is true, a considerable 

owledge of Scots law, but any true appreciation of 
foreign systems would have made him release his death- 
grip on all attempts to improve the law that he had to 
administer. 

So it is today. In England there is less study of 
foreign laws and of foreign legal methods than in most 
other countries. Yet the problem of making law more 
certain and the ascertaining of the law easier and cheaper 
exists in all civilised countries. The study of foreign 
judicial methods is particularly valuable in England, be- 
cause in no European system is the expense anything like 
as high as here. 

The development of our law and judicial methods has 
been unique in many ways, but we are not quite so 
unique as many English lawyers like to think. In the 
second part of his ‘‘ Institutes ’’ (1628) Coke, the great 
Chief Justice, went so far as to write: *‘ Our common 
lawes ... have no dependency upon any forreine law 
whatever.’’ But here Coke must have been carried away 
by patriotic enthusiasm. He of all men knew the extent 
of our national debt to Roman law. Coke had the highest 
respect for Bracton (died 1268), the author of the earliest 
attempt to expound our law as a systematic whole. He 
frequently cited Bracton’s opinions in his judgments and 
Bracton’s treatise ‘‘Of the Laws and Customs of the 
English ’’ was influenced through and through by the civil 
law of Rome. Our law is not of pure origin. Apart from 
the influence of Roman law, our law contains many 
elements derived from the old canon law; from Bracton’s 
time onwards the Bible was a powerful influence in mould- 
ing it. In a quite recent case, in which a wife sued her 
husband (though in substance his insurance company) for 
damages in respect of his negligent driving of a motor-car 
before their marriage, Mr. Justice McCardie, reviewing 
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the sorry tale of English law on the subject of husband 
and wife, said that the case ‘‘ calls for a consideration of 
theological influence ’’ (Gottliffe v. Edelston, 1980). Dur- 
ing the course of the argument the learned judge said that 
‘*the common law of England during the thirteenth cen- 
tury onwards was very largely influenced by the theology 
of the Middle Ages.’? An example of this, and one to 
which Coke himself refers in his ‘‘ Institutes,’’ is that our 
laws making abortion a serious crime are claimed to be, 
in Coke’s own words, ‘* grounded upon the law of God.”’ 
Coke cites a verse in Genesis in support of this statement, 
but both William Hawkins (1678-1746) and Sir Matthew 
Hale give Exodus xxi. verses 22 and 23 as the authority ; 
it is interesting to note, in passing, that these verses show 
that the Mosaic law on the subject was more concerned 
with a husband’s proprietary rights in his wife than with 
any moral indignation at the offence. This particular 
chapter in Exodus has often been quoted as the source of 
our law, and yet it contains many of the principles of 
Mosaic law which we find expressly repudiated in the 
Gospels of the New Testament. 

Apart from Biblical and Roman elements in our law, 
Continental influences are considerable; the French origin 
of such words as Judge, debt, contract, trespass, etc., is 
significant. Bacon was more accurate than Coke when 
he wrote that, ‘‘ the laws of England ... are as mixed 
as our language, compounded of British, Roman, Saxon, 
Danish, Norman customs; and surely as our language is 
thereby so much the richer, so our laws are likewise by 
that mixture the more complete.’’ After the time of 
Bacon and Coke our legal imports from other systems 
increased considerably. We of today could truly say what 
Haman said to King Ahasuerus about the Jews: ‘‘ There 
is a certain people scattered abroad . . . and their laws 
are diverse from all people.’’? The more that we realise 
this today, the more ready shall we be to study other 
laws and other legal systems in order to find help in 
tackling our present difficulties. 

We English are apt to be insular in everything, but 
more and more we are being forced by circumstances to 
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realise that, whatever our outlook may be, in fact we are 
becoming far less insular than we were of old. It always 
strikes me as strange that so few English lawyers are even 
interested in foreign systems of law. The average English 
lawyer knows very little of the laws and legal system 
even of Scotland, in which some of the principles which 
we are taught to regard as fundamental have no existence. 
As for the legal principles and methods of France or 
Germany, most English lawyers are almost as much ac- 
quainted with the laws of the Hottentots. Like the famous 
Lord Chief Justice of 1802, Lord Ellenborough, they are, 
to quote Lord Campbell’s ‘‘ Life,’? rather intolerant of 
what they consider un-English. Few of them, however, 
have Lord Ellenborough’s excuse for a distaste for foreign 
law ; he was once ordered by a Paris court to pay damages 
to an old woman whose stall was damaged by a carriage 
that Lord Ellenborough had hired. The obvious plea that 
only the coachman or his master was responsible did not 
appeal to the Paris court, so it is perhaps not surprising 
that Lord Ellenborough preferred English justice. 

Today even Roman law fills a very small place in the 
training of an English lawyer, and foreign systems have 
no place at all. I passed my examination in Roman law 
by absorbing one small textbook for six weeks beforehand 
and had only my evenings available for the purpose. 
Having thus been permitted to handle the subject so that 
I should remember nothing about it, I have lived to learn 
by professional experience the serious drawbacks of not 
having mastered the subject. Even in the daily practice 
of the law a sound knowledge of Roman law is valuable. 
Should both statute law and judicial precedent fail, an 
argument from Roman law would be attentively heard in 
our courts today, and there is at least one case in the 
reports in which the whole decision of an English court 
was based on Roman law. This is the case of Becher- 
vaise v. Lewis, decided in the old Court of Common Pleas 
in 1872. In the judgment in that case there is no reference 
to any statute or reported case; the only authority quoted 
to justify the decision of the court is “the authority of 
the civil law’? of Rome. The position was made clear by 
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Lord Halsbury, with his usual terseness, in a House of 
Lords appeal in 1901 (Keighley Maxsted v. Durant): 
‘‘ There are parts of the Roman law which we have made 
part of our own law and they are binding upon us, not 
because they are part of the Roman law, but because 
they have become part of our law.”’ 

Whenever an English lawyer has need to handle a Con- 
tinental system of law, his need for a knowledge of Roman 
law is soon felt. But even if no practical use is made of 
Roman law, a study of the differences in fundamentals 
between Roman and English law is stimulating and useful 
to the English lawyer of today. Roman law was sym- 
metrical and harmonious. Our law is rather the reverse, 
and pays almost an exaggerated respect, as we shall see, 
to the authority of judicial precedent. One is tempted 
to regret that the first great Roman code was framed 
after the Romans left England. Had this not been so. 
its influence might have given us the blessing of a more 
symmetrical and tidy legal system. 


IV 


Very little thought is given today to the theories and 
principles upon which English law and legal methods are 
based. The present generation has seen no analytical 
examination of our system as a whole, no probing into 
the fundamental principles upon which it is built, no study 
of the question whether the needs of the community today 
do not demand legal changes at least as drastic as those 
that took place in the days of our grandfathers and their 
grandfathers. Yet the form in which our law exists today, 
the manner in which it has to be ascertained and the cost 
of ascertaining it are not only problems worthy of wide- 
spread study, but problems which demand immediate 
attention. We have, it is my firm belief, the best law in 
the world—thanks to the forbearance and sacrifice of 
countless numbers of our litigating ancestors—but such is 
its form that it is becoming inconvenient for our own 
use. Not only so, but the rising nations of the world are 
for this very reason being driven to adopt other systems. 
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In particular many of the nations of the East and Near 
East have realised the necessity of adopting a European 
system of law; but how many have adopted English law? 
The laws of Germany, of Switzerland and of France have 
won adherents, simply because of their superior form. In 
India we have imported our law, largely codified for the 
purpose, but we have done it in a blind way with little 
regard to its suitability to India’s needs, as readers of 
such books as those by Lord Zetland, Sir Walter Lawrence 
and others will readily appreciate. But where countries 
are free to choose their system of law, it is not to England 
that they turn as a rule. Modern Turkey, for instance, 
has turned to Switzerland and Italy for its law. Suppose 
Turkey after the Great War had wished to adopt English 
law, she would have had first to codify it and thus put its 
principles into manageable shape, for it would have been 
impossible for her to adopt as her legal authorities the 
many hundreds of volumes of judge-made and statute law 
that we possess. We English probably think that Turkey 
would have done well to have accepted English law as her 
source and to have done her own codification, but it is not 
surprising that in 1926 she turned to the simpler methods 
of Switzerland for a model of a civil code and of Italy for a 
penal code. 

The United States of America, except the State of 
Louisiana, which inherited French law, have built their 
legal systems on English law, but that can scarcely be said 
to have been by deliberate choice, since the early settlers 
took our law with them. English law in America has 
undergone much codification and many changes which we 
in England would do well to study. Despite these changes, 
the American systems of law are in many respects behind 
our own, for some of the beneficial reforms of the Vic- 
torian era in England have not been adopted across the 
Atlantic. 

The problems that will be discussed in this book apply 
to a great extent to American conditions. Both England 
and America have much to learn from each other in 
matters legal. In particular the problem of securing that 
the poor or people of moderate means shall have access to 
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the courts of law is common to both countries, and each 
would do well to study the efforts of the other in this 
direction. In a foreword to a book on ‘“ Justice and the 
Poor,”’ a very interesting attempt by an American lawyer 
to deal with this problem, Elihu Root, the famous 
American lawyer and statesman, wrote in 1919: ‘*‘No 
one doubts that it is the proper function of government 
to secure justice. In a broad sense that is the chief thing 
for which government is organised. No man can question 
that the highest obligation of government is to secure 
justice for those who, because they are poor and weak 
and friendless, find it hard to maintain their own rights. 
We have not been performing that duty very satisfac- 
torily. We ought to bestir ourselves to do better.”’ 
That other countries have the same problem should en- 
courage us to study their efforts at reform and to put our 
judicial house in order. 


In considering the need for the reform of our methods 
of litigation foolish short-cuts and ill-thought-out remedies 
have always to be avoided. Law can never be an abso- 
lutely certain science, and more delay in litigation than 
laymen appreciate will probably be necessary always. The 
man-in-the-street often has an impracticable and exagger- 
ated idea of what the law should be and of the ease and 
speed with which decisions ought to be accessible. Those 
who pander to his whims are apt to do more harm than 
good. Impatience is often justified, but it seldom results 
in wise reform. Books have been written in wholesale con- 
demnation of our legal system, but mine shall not be of 
this kind. I read somewhere the sentence: ‘‘ Law is 
difficult, but its difficulty is often greatly overrated, 
especially by imperfectly educated and _ill-disciplined, 
quick, sharp men.”’ I have forgotten the source, but the 
warning shall be borne in mind throughout these pages. 
Good law is as important as quick law and cheap law. 
‘“‘It is a fault of cheap justice, as of cheap gin, that it is 
purchased by many who were better without it.”’ If the 
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epigram, like the gin, be cheap, the responsibility lies 
with Mr. Charles Darling, Q.C., the learned author of 
** Scintille Juris.’”? Later as Mr. Justice Darling and 
Lord Darling he produced much better ones, but the 
moral of this one is good none the less. 

When, after years of agitation against the Lord Chan- 
cellor’s delays in the Court of Chancery, a Vice-Chancellor 
was appointed to assist in clearing off the work, Sir 
Samuel Romilly, one of our greatest of law reformers, 
is reported to have said: ‘‘ I begin to think that the tardy 
justice of the Chancellor is better than the swift injustice 
of his deputy.”’ In those days cynics used to call the 
Chancellor’s Court that of ‘‘Oyer sans Terminer’’ and 
that of his deputy ‘‘ Terminer sans Oyer ’’—a joke which 
only those acquainted with legal matters will appreciate. 
‘* Swift injustice ’’ is quite as bad as excessive delay and 
undue expense, and most practising lawyers of today 
have had some experience of it. In his famous six-hour 
speech on law reform in the House of Commons on 
February 7, 1828, Brougham warned the House that 
‘** cheap justice is a very good thing, but costly justice is 
much better than cheap injustice.”’ 

It will be with at least a full realisation of the diffi- 
culties to be avoided that the question of the existing 
evils in our legal system of today will be tackled in the 
following chapters. 


CHAPTER II 
SOME TRUE STORIES 


‘‘Tf I have learned anything in the courts, it is not to go to 
law. Indeed, I think we may say to those who are going to 
law what a Scotch minister said to a couple that waited on 
him to be married. ‘My friends,’ he said, ‘marriage is a 
snare to many, a pleasure to few, and a disappointment to 
all.’ ’’—J. H. Batrour Browne, K.C. (1916). 


In order to show to those who are not lawyers how our 
present judicial system works, it will be well to begin by 
telling a few stories, culled somewhat at random from the 
innumerable reports of judicial decisions. The cases have 
not been chosen because of their legal importance; some 
I have selected for the contrary reason. I have at various 
times noted down cases which appear to be good examples 
to illustrate what I may perhaps term the human side of 
litigation. The legal reports from which these stories are 
taken concentrate, of course, upon the points which ex- 
plain the legal issue of the case. They seldom record the 
facts which are really interesting to one who reads the 
cases as human documents. They never, for instance, 
record what the particular piece of litigation cost or 
whether the unsuccessful party actually paid the costs. 
I have often thought that the cause of law reform would 
be considerably expedited if it became the practice to 
publish the amounts of the taxed bills of cost at the foot 
of every reported decision and to record whether the costs 
were paid. However, in preparing my versions of the 
cases selected I have concentrated upon the human aspect 
and, if my versions should shock legal readers, they have 
the orthodox reports available for their own use, which 


reports, however, are in most cases unintelligible to lay- 
men. 
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1. Tre Cask or Branpy 
(Coggs v. Bernard (1708), 1‘Smith L.C., 175, etc.) 


In the year 1699 a Mr. Bernard undertook, without 
asking for any reward, to remove from one cellar to 
another several hogsheads of brandy belonging to a Mr. 
Coggs. In the process of moving them one of the casks 
was damaged and a few gallons of brandy were spilt. A 
lawsuit followed and Mr. Bernard was ordered to pay for 
the damage, probably at most a few pounds. His lawyer 
then ‘‘ moved in arrest of judgment,’’ which was a form 
of appeal, and probably, as it turned out, this was the 
worst service that he could have rendered his client. The 
case was re-argued in 1708 before four judges, and the law 
on the subject was found to be so vague that Chief Justice 
Holt took the opportunity to deliver a judgment that has 
proved immortal. To this day the case of Coggs v. Bernard 
is the leading authority on the law of bailment. In the 
end there was again judgment for the plaintiff, Mr. 
Coggs, but by the time it was given the value of the few 
gallons of brandy must have been more than swallowed 
up by the difference between the costs that he could 
recover from Mr. Bernard and the costs that he had to 
pay to his own attorney. And as for Mr. Bernard, his 
kindly action resulted in the establishment of the law for 
all time, but he had to pay for the privilege a sum that 
probably made him regret that at the outset he did not 
pay fifty times the value of the spilt brandy. 

So important is this case that in 1892 Sir Frederick 
Pollock, in his ‘‘ Leading Cases done into English,’’ put 
Chief Justice Holt’s famous judgment into verse: 


‘* Seeing we are set amidst this strife of men, 
As wardens of a vast and windy shore, 
Stormed on with surf and shocks of violent seas, 
To kindle some pure beacon for a sign 
Shining henceforth to seaward; such a light 
Men look for from this face of most high law.” 


Could Mr. Bernard have known even of this fame, I 
doubt if he would have been consoled. 
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2. THE PRoMISE To Pay 
(Rann v. Hughes (1778), Term Reports, 350, note a.) 


Some years before 1764 a dispute arose between a lady 
named Mary Hughes and one J. Hughes about the pay- 
ment of a considerable sum of money which the latter had 
previously promised in writing to pay. Both the lady 
and the gentleman had apparently a distrust of the courts 
of law, for they adopted the sensible course of referring 
their dispute to an arbitrator. The arbitrator awarded 
that J. Hughes should pay Mary £988. Both died, how- 
ever, before the money was paid, so the dispute had to 
be settled by those responsible for clearing up their re- 
spective estates. The executors of Mary claimed the 
money. The administratrix of J. Hughes pleaded ‘ non 
assumpsit,’’ ‘‘ plene administravit,’’ etc., pleas which 
were no doubt utterly unintelligible to all but the lawyers 
concerned. Each side won on certain points, but the 
balance of success lay with the executors of Mary, and 
the administratrix of J. Hughes was ordered to pay. A 
court known as the Exchequer Chamber reversed this 
judgment. Then the lawyers brought a ‘ writ of error ”’ 
in the House of Lords. The point now in dispute was no 
longer a question of fact between the parties, but an 
abstruse point of law. The Lord Chancellor consulted the 
judges, and eventually the Lord Chief Baron declared 
that ‘‘the law of this country supplies no means, nor 
affords any remedy, to compel the performance of an 
agreement made without sufficient consideration.’’ In 
other words, it was laid down that A may write to B 
‘¢ From the love I bear you, I will give you £10,”’ and the 
courts will not enforce the bargain. B must give A some- 
thing in return in order to make the bargain a binding 
one. Accordingly Mary’s estate did not get the money 
and doubtless had to pay the enormous costs of this pro- 
tracted litigation. The lawyers cannot be blamed, for 
there were already two reported decisions of the courts, 
one of them by Lord Mansfield, in favour of the view put 
forward on Mary’s behalf that this written bargain was 
enforceable. These decisions the Lord Chief Baron over- 
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ruled, and thus to this day this case of Rann v. Hughes is 
the leading authority on the law which says that con- 
tracts, unless made under seal, cannot be enforced if 
there is no consideration. 

By this decision the common law of England separated 
itself on a vital point from Roman law and from legal 
systems which are based on Roman law. To this day the 
law of Scotland knows nothing of this doctrine that, 
unless the contract is made by a sealed document, a quid 
pro quo is necessary to make it enforceable. As recently 
as 1902 a Scots judge declared that ‘‘it 1s quite certain 
that, if well proved, a gratuitous promise is just as bind- 
ing as if it were onerous. In this respect our law differs 
from the law of England ’’ (Hawick Heritable Investment 
Bank v. Hoggan, 1902). Even England now accepts the 
Roman doctrine in the case of bills of exchange. But 
the point for notice here is that in this instance, as in so 
many others, English law was laid down at the expense 
of an individual litigant. 


8. AnouT Woo. 
(Adams v. Lindsell (1818), 1 Barn and Ald., 681.) 


One of the elementary points which any system of law 
has to settle is whether a contract is complete when it is 
accepted or whether it is only complete when the accept- 
ance reaches the person who made the offer. For instance, 
A writes to B making an offer. B writes back accepting 
the offer. Is the contract made when B posts his letter 
to A or when A gets B’s letter? English law in such cir- 
cumstances has been stated thus: ‘‘ A contract is accepted 
by the posting of a letter declaring its acceptance ;’’ the 
person accepting ‘‘is not answerable for casualties occur- 
ring at the post office.”? Other systems of law take the 
opposite view. Thus the German civil code (Article 180) 
provides that, as a general rule, ‘‘a declaration of inten- 
tion, required to be made to another, if it is made in his 
absence, becomes effective at the moment when it reaches 
him.’’ It is interesting to see how the English principle 
came to be adopted. 
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On September 2, 1817, Messrs. Lindsell, dealers in 
wool in St. Ives, Huntingdonshire, wrote to Messrs. 
Adams: ‘‘ We now offer you 800 tods of wether fleece at 
85s. 6d. per tod.’’ This letter was sent to the wrong 
address and was accordingly not received till Septem- 
ber 5. That day Messrs. Adams wrote an answer accept- 
ing the offer. The letter of acceptance was not received, 
though nothing abnormal occurred in the post, until 
September 9, and on the previous day Messrs. Lindsell, 
not having received a reply to their misdirected letter, 
had sold the wool to another buyer. Was there a binding 
contract? <A jury decided in favour of Messrs. Adams. 
There was then an application for a new trial, and learned 
legal arguments were heard as to what the law was. In 
fact, there appeared to be no law on the point at all. 
Cases were cited which had been decided in 1789 and 
1790, but these decisions were not adequately relevant. 
In the end the Court of King’s Bench decided that ‘‘ if 
the defendants were not bound by their offer when 
accepted by the plaintiffs till the answer was received, 
then the plaintiffs ought not to be bound till after they 
had received the notification that the defendants had 
received their answer and assented to it; and so it might 
go on ad infinitum.”’ 

But this definition of the general principle did not 
finally settle the matter, and Messrs. Lindsell’s money 
was spent in vain from the point of view of jurispru- 
dence. It could be argued that the reason for the decision 
in that case was that Messrs. Lindsell were held to be 
liable because the fault was theirs, they having mis- 
directed their letter. So in 1845, when the point arose 
again, this time in the Scots courts, the law was still in 
doubt, and ultimately this case went to the House of 
Lords (Dunlop v. Higgins, 1848). There it was laid down, 
as quoted above, that a contract is accepted by the post- 
ing of a letter declaring its acceptance. 

But, despite the sacrifices made by these litigants—and 
plenty of others, for there have been many other legal 
battles on the point—to establish the law, even now there 
are gaps in our law on the subject which some unfortunate 
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litigant may find that he has to fill. In Halsbury’s ‘‘ Laws 
of England,”’’ it is stated that ‘“‘ the question, whether a 
letter of acceptance can be anticipated by telegram, or by 
any other means of communication, and revoked before 
it reaches the person who made the offer, has never been 
expressly decided by the English courts.’? In 1879 Lord 
Justice (Lord) Bramwell stated that an acceptance 
‘*might be anticipated by a letter by hand or telegram ”’ 
(Household Fire, etc., Insurance Co., Ltd., v. Grant, 
1879). But by the rules on which our courts work this 
statement is not authoritative, as the remark was only 
made by way of argument and was not necessary for the 
decision of the actual case then before the court. Besides, 
the remark occurs in a dissenting judgment, the learned 
Lord Justice having been overruled by his two colleagues. 

So the net result is that, after well over a hundred years 
and a large number of expensive legal battles, we have no 
complete or authoritative definition of what the law is on 
this fundamental principle of contract. 


4. Tue CarRRIeER’s Loap 
(Hadley v. Baxendale (1854), 2 Smith L.C., 584.) 


It seems a fairly simple proposition that ‘‘ where two 
parties have made a contract which one of them has 
broken, the damages which the other party ought to 
receive should be such as may fairly and reasonably be 
considered either arising naturally from such breach of 
contract or such as may reasonably be supposed to have 
been in the contemplation of both parties at the time they 
made the contract as the probable result of the breach of 
it.”’ 

If Parliament had enacted this proposition before 1854, 
a lot of time and money would have been saved to an un- 
fortunate firm of millers who had a dispute with Messrs. 
Pickford, the well-known carriers, about a broken crank- 
shaft of a steam-engine, which Messrs. Pickford carted for 
them to Greenwich for the sum of £2 4s. The steam- 
engine broke down because of the crankshaft, and the 
millers accordingly sent the shaft for repairs. The millers’ 


DAMAGES 25 


servant said that he had told the clerk of Messrs. Pickford 
that the mill was stopped and that the shaft must, there- 
fore, be sent immediately. The delivery of the shaft was, 
in fact, delayed by some neglect, and the mill was accord- 
ingly prevented from working for several additional days. 
Were Messrs. Pickford liable for this extra loss to the 
millers? The millers claimed £800, and Messrs. Pickford 
paid £25 into court, saying that that sum was enough to 
satisfy the millers’ claim. The jury decided that Messrs. 
Pickford should pay £50—1.e., £25 beyond the amount 
paid into court. Messrs. Pickford then applied for a new 
trial on the ground that the judge had misdirected the 
jury on the law of damages. 

Great was the legal learning displayed by two counsel 
on one side and three on the other, and various authorities 
were quoted one against the other. The French Code 
Civil was explored and American cases were reviewed. 
An English decision of 1818 was quoted in support of the 
judgment, but doubt was thrown by the court upon the 
accuracy of the report in one of the volumes of a recog- 
nised edition of law reports. A judgment given in the 
previous year by the very court before whom counsel were 
arguing was said to be ‘strongly in the plaintiff’s 
favour.’’ That, in fact, there was no clear law on the 
point is shown by the importance that the judgment given 
on this application has since assumed. It is reported in 
eight different sets of reports and is today the foundation 
of our law of damages. The Court of Exchequer decided 
that there must be a new trial, as the judge ought to have 
told the jury that they ought not to take the loss of 
profits into consideration at all in estimating the damages. 
History does not relate what finally happened, but doubt- 
less neither the millers nor the carriers had any reason to 
bless the legal system under which Parliament leaves it to 
the courts to propound elementary and fundamental legal 
principles at the expense of litigants. 
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5. Tae Drrector’s STATEMENT 


(Derry v. Peek (1887), 87 Ch.D., 541, 568, and (1889), 
14 A.C., 337.) 

Let us now approach modern times. 

In February, 1885, Sir Henry Peek had a grievance 
against the Plymouth, Devonport and District Tramways 
Company, Ltd. He had invested £4,000 in the company 
after the issue by the company of a prospectus which said 
that it had the right to work its tramways by steam power 
instead of horses. In fact, there was no such right, and 
presumably, therefore, the shares bought by Sir Henry 
Peek were of less value than he had calculated. So a writ 
was issued against Mr. Derry and the other directors of 
the company. The action was heard on March 16, 1887— 
over two years after the issue of the writ. The evidence 
and arguments were not concluded till March 24, when 
the judge decided that this statement in the prospectus 
‘‘had a material influence upon the mind of Sir Henry 
Peek when he applied for the shares,’ that it was ‘ not 
an accurate statement of the legal position of the com- 
pany,’’ that the directors ‘‘ thought that the company 
had the right’’ to use steam power and that their 
‘* grounds for the belief were not so unreasonable as to 
justify me in holding them guilty of fraud,’’ and finally 
that the directors had not been ‘‘ so reckless and careless 
that they ought to be fixed with the consequences of 
deceit.”” The action was accordingly dismissed with 
costs. 

On appeal to the Court of Appeal, after five days’ argu- 
ment, this verdict was reversed and judgment was given 
for Sir Henry Peek on the ground that the directors were 
liable for the misstatement, it having been made without 
reasonable ground for their believing it to be true. The 
directors then appealed to the House of Lords, where 
there was again a five days’ argument. On July 1, 1889— 
over two years after the original decision and nearly four 
and a half years after the writ was issued—all the Law 
Lords agreed in reversing the Court of Appeal and restor- 
ing the judgment of the first judge, because the statement 
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as to steam power was made by the directors ‘‘in the 
honest belief that it was true.”? So Sir Henry Peek had 
to pay for the whole forensic battle. 

This decision of the House of Lords left the law in so 
dangerous a state that on August 18, 1890, a new Direc- 
tors’ Liability Act was passed to modify it. One can only 
hope that Sir Henry Peek found in this some moral satis- 
faction to counterbalance his financial discomfort. But 
I cannot help thinking that he might well have been 
excused if on hearing the final judgment he had copied 
the example of King Josiah, of whom it is written, ‘* And 
it came to pass, when the king had heard the words of 
the law, that he rent his clothes.’’ Perhaps he found 
some consolation, if he lived as long, in a statement made 
in 1903 by Lord Halsbury, Lord Chancellor, who in 
another case, when Derry v. Peek was being discussed, 
said: ‘* Some of us thought—I myself did—that the facts 
were rather in favour of the view that there was inten- 
tional deceit ’’ (Starkey v. Bank of England). 


6. THe FatLen Factory 
(Dalton v. Angus, etc. (1881), 6 A.C., 740.) 


Messrs. Angus and Co. were coach builders and were the 
freeholders of a coach factory at Newcastle-upon-Tyne, 
which they had erected in 1849 by converting a house that 
was about a hundred years old. Adjoining this factory 
was another house, also about a century old. About 1874 
a Government Department, the Commissioners of Works, 
purchased this adjoining house and instructed a builder 
named Dalton to take it down and erect in its stead a new 
building to be used as a local Probate Office. To do this 
work Dalton excavated the soil to such a depth that part 
of the foundations of the coach factory was left without 
sufficient support. The result was that the factory of 
Messrs. Angus fell down. So Messrs. Angus sued Dalton, 
the builder, and the Commissioners of Works, claiming 
that they had a right to have their land and buildings sup- 
ported by the adjacent land and by the walls of the 
adjacent house. Both defendants denied that Messrs. 
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Angus had this right, and as an alternative defence each 
defendant put the blame on the other. 

The action was tried at the Newcastle Assizes in the 
summer of 1876, and the judge directed the jury to find 
a verdict for Messrs. Angus, subject to the amount of the 
damage being assessed by a special referee. By so doing 
the judge, in effect, withdrew the case from the jury. 
Various legal arguments were advanced on behalf of the 
defendants, and some of these were left over for later 
argument. The special referee assessed the damage at 
£1,948. In April, 1877, the legal arguments were heard 
before three judges of the Queen’s Bench Division, and 
by two to one it was decided that the trial judge was 
wrong, and it was accordingly directed that judgment 
should be given for the defendants. In his judgment the 
Lord Chief Justice said that ‘‘ the law as to lateral sup- 
port ... has not been made the subject of authoritative 
decision,’”’ that ‘‘at the common law there appears to 
have existed no fixed period ”’ for the acquisition of this 
kind of right, and that the facts of this case did not come 
within an Act of Parliament of 1882 which attempted to 
deal with this kind of problem. 

For three days in May, 1878, the matter was re-argued 
before the Court of Appeal, and on December 21 two 
judges against one reversed the order of the Queen’s Bench 
Division. The majority decided that the enjoyment of 
support during more than twenty years raised a presump- 
tion that Messrs. Angus had the right which they were 
claiming. The majority, however, ruled that the defend- 
ants should have been given an opportunity of rebutting 
this presumption, so, as the judge at the trial had failed 
to give them this opportunity, the decision on this appeal 
was that the defendants could either have a new trial or 
submit to judgment for the amount assessed by the 
referee. 

Dalton and the Commissioners of Works made no 
application for a new trial, but appealed to the House of 
Lords. The appeal was first heard on November 18, 14 
and 17, 1879, but so uncertain was the law that the 
House ordered a fresh hearing at which seven judges 
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attended to assist the legal members of the House. Five 
definite questions were put to the judges after the argu- 
ments of the parties were completed, and in March, 1881, 
the seven judges gave their opinions. In June, 1881, the 
House of Lords gave its decision, which was in favour of 
Messrs. Angus. 

Thus was the law of England made. Between trial and 
final appeal five years elapsed. Six sets of legal arguments 
had to be provided. In the Law Reports the case occupies 
45, 68 and 92 pages of print, 200 pages in all. Yet the 
effective law-making decision, as given in the headnote to 
the House of Lords’ decision, occupies five and a half 
lines of print. The cost of these legal battles to Dalton, 
the builder, and to the Crown must have made £1,948 
seem but a small item in the bill. 


7. REPAIRING A HOUSE 
(Joyner v. Weeks (1891), 2 Q.B., 31.) 


A fruitful source of dispute is the amount of compensa- 
tion that a tenant of a house has to pay to his landlord 
under repairing covenants 1n his lease. In 1891 a house in 
Holborn came before the courts under the following cir- 
cumstances: The landlords sued the tenant in the High 
Court for £70, the cost of making good the dilapidations 
when the lease expired—at that time £50 was the limit 
for County Court actions, so this action had to be brought 
in the High Court. The defendant denied liability on the 
ground that the landlords had granted a lease to a fresh 
tenant who had himself assumed the obligation of putting 
the house into repair. The Official Referee who tried the 
case found as a fact that ‘ the plaintiff had suffered no 
loss,’? and he gave judgment for him for one farthing. As 
the tenant, in order to be on the safe side, had paid £45 
into court, which the plaintiff had refused to accept in 
settlement, all the costs of the action were ordered to be 
paid by the plaintiff. The plaintiff appealed to the 
Divisional Court, where the judgment was set aside and 
@ new trial ordered, one of the judges remarking: ‘‘ Con- 
sidering the frequency with which this question must 
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arise, the absence of clear and decisive authority is not 
a little remarkable.”? Then the defendant appealed to the 
Court of Appeal, where the plaintiff was successful and 
obtained judgment for the full amount of £70 and all the 
legal costs. The latter must have totalled up to many 
hundreds of pounds. This was long the leading case on 
the measure of damages in such circumstances, but the 
matter was dealt with by statute in 1927. 


8. THe Hrrep PIANO 
(Helby v. Matthews (1895), A.C., 471.) 


In December, 1892, a Mr. Brewster took a piano on the 
hire-purchase system from Mr. Helby. Ten shillings and 
sixpence was the monthly rent and when eighteen guineas 
had been paid Mr. Brewster was to become the proud 
owner of the piano. Till then the piano was to remain 
the property of Mr. Helby and at any time Mr. Brewster 
could put an end to the contract by surrendering the 
piano and forfeiting his payments. Unhappily, Mr. 
Brewster, like so many people who make hire-purchase 
contracts, soon got into trouble. Owing to his embarrass- 
ments he pledged the piano with a pawnbroker named 
Matthews. Now Mr. Matthews knew nothing about the 
hire-purchase and took the piano in good faith, believing 
it to be the property of Mr. Brewster. Then Mr. Brewster 
made default in his payments to Mr. Helby, who soon 
found out what had happened to the piano. Mr. Helby 
demanded it from Mr. Matthews and sued him in the 
County Court. There judgment was given for Mr. Helby. 

It so happened that in 1889 Parliament had passed a 
‘* Factors Act,’’ and that in 1898 the High Court and the 
Court of Appeal had laid it down (Lee v. Butler) that 
under circumstances that were somewhat similar to those 
of Messrs. Helby and Matthews, the person who inno- 
cently took furniture had a right to the legal ownership 
and that the man who let it out on hire-purchase could 
not get it back. 

The decision of the County Court judge about the piano 
was taken on appeal to the High Court and there it was 
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confirmed. Nothing daunted, Mr. Matthews appealed (by 
leave) to the Court of Appeal. There Lord Esher, the 
Master of the Rolls, and two Lords Justices upset the 
decision and gave judgment for Mr. Matthews, holding 
that, because of the Act of 1889 and of the decision in 
the furniture case, Mr. Brewster was the buyer, and not 
merely the hirer, of the piano, so that he could legally 
pass it on to Mr. Matthews. Then the case went to the 
House of Lords, and five Law Lords restored the original 
judgment of the County Court judge. Six counsel, )nclud- 
ing a future Lord Chancellor and a future Attorney- 
General, were briefed to argue the appeal. Mr. Matthews, 
the pawnbroker, was ordered to pay all the costs, which 
by that time must have approached the value of a piano 
factory. To this day Helby v. Matthews is the standard 
authority on hire-purchase agreements. 


9. ANCIENT LicutTs AND Law 


(Slack v. Leeds Industrial Co-operative Society (1924), 
A.C., 851.) 

A Mr. Slack in May, 1922, brought an action in the 
Chancery Division of the High Court against the Leeds 
Industrial Co-operative Society, Ltd., complaining that 
certain buildings which the co-operative society was 
building would seriously interfere with the light in his 
own premises. He claimed an injunction to prevent the 
erection of some of the buildings, an order that some parts 
of the new building should be pulled down and also 
damages. The judge in the Chancery Court decided that 
the society’s buildings when completed would cause 
obstruction to Mr. Slack, but that no obstruction had yet 
taken place. The learned judge also expressed the opinion 
that the interference when the new building was complete 
would be small and that money compensation would ade- 
quately meet the case. Then the lawyers’ battles began. 
An Act of Parliament had been passed in 1858 about the 
procedure in the Court of Chancery, and the learned judge 
had doubts as to whether he had jurisdiction under that Act 
to give Mr. Slack damages, instead of granting an injunc- 
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tion to prevent the society from completing their building 
as planned. So he granted an injunction, but he frankly 
admitted that his decision was against his own convic- 
tion. He considered himself, however, bound by a prece- 
dent decided in the year 1890 by the Court of Appeal. 
The case was taken to the Court of Appeal, and there by 
two judges to one it was decided that the Chancery judge 
was right in his doubts and that damages could not be 
given in a case of a threatened injury. The society then 
appealed to the House of Lords, asking that it might be 
ruled that the court had power to order it to pay damages. 
This was the only point in the appeal. ‘‘ Learned and 
elaborate arguments ’’ were addressed to the Law Lords, 
to quote Lord Finlay’s judgment. Cases were referred to 
dating back to 1809. The House of Lords said, with 
regard to the decision of 1890 that had caused the trouble, 
that ‘‘it has always been treated, and always must be 
treated, with the utmost respect.’’ But, none the less, the 
part of that judgment of 1890 which dealt with the point 
in question was not accepted as an authority. Three Law 
Lords voted in favour of the appeal and two in favour of 
Mr. Slack. So in the end the decision was to the effect 
that there was jurisdiction to award damages to Mr. Slack. 
But, as he was ordered to pay the costs of the hearings in 
both Court of Appeal and House of Lords, his damages 
must have been heavily reduced, and may indeed have 
been overtopped by the expense of adding this brick to 
the edifice of English law. 


It must not be thought that the establishing of legal 
precedents is confined to litigation in which rich people 
who can afford such luxuries are concerned. Plenty of 
poor and obscure litigants have found, and may in future 
find, that their cases involve important points of law that 
have hitherto not been decided. 


10. THE Wipow’s STRUGGLE 
(Hodgson v. West Stanley Colliery (1910), A.C., 229.) 


Anthony Hodgson and two of his sons were employed 
at the West Stanley Colliery in Durham. The two sons 
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were unmarried and lived with their parents and their six 
brothers and sisters—a typical miner’s family. Both these 
sons gave the whole of their earnings to their parents. All 
the six other children were dependent upon the pooled 
income of father and brothers. In February, 1909, an 
accident at the colliery killed both father and the two 
sons, and then the unhappy widow applied for compensa- 
tion under the Workmen’s Compensation Act. It was, 
not unreasonably one would think, argued on behalf of 
Mrs. Hodgson that she and her six surviving children had 
been dependent on the earnings of all three of the dead 
miners. On behalf of the employers (or possibly their 
insurance company) it was argued that the widow and 
the surviving children were wholly dependent upon the 
father’s earnings, and that, so far as the deaths of the two 
sons were concerned, compensation must be limited to 
the expenses of burial. The point was vital to Mrs. 
Hodgson. If she and her remaining children were held 
to be dependent on all three bread-winners, she would 
get far more compensation than if dependence was held 
to be merely on the father. The matter came before the 
local County Court judge, who, while expressing ‘* cogent 
reasons for determining the question in favour of’’ Mrs. 
Hodgson, felt bound to give judgment against her, be- 
cause of two recent decisions in the Court of Appeal, 
which he had to regard as authoritative precedents. Mrs. 
Hodgson took the case to the Court of Appeal, where she 
was dismissed with costs on the ground that the question 
was concluded by the decisions which had influenced the 
County Court judge. Then came the House of Lords. 
There all four Law Lords decided in favour of Mrs. 
Hodgson and declared that Mrs. Hodgson ‘‘ and her sur- 
viving children were dependent upon the earnings of all 
the three deceased and are entitled to receive compensa- 
tion in respect of the deaths of each of the deceased 
persons.’’ All Mrs. Hodgson’s legal costs in the proceed- 
ings were ordered to be paid by the colliery company. 

To pave the way for our later discussions upon the rule 
about judicial precedents, it is worth while to quote one 
passage from Lord Macnaghten’s judgment in this appeal : 

& 
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‘‘ This appeal raises a question of some importance. .. . 
The answer seems to be simple enough, if regard is to be 
had to actual facts and to the plain language of the 
statute.’’ So in the opinion of a learned Law Lord the 
meaning of the Act was plain, and in the opinion of the 
County Court judge Mrs. Hodgson was entitled to what 
she finally received. But two courts had decided against 
her because of precedents, and the employers (or their 
insurance company) had, as they had lost in the end, to 
pay heavy legal costs. And to pave the way for a later 
discussion on “‘ Poor Persons’ ”’ litigation it is desirable 
to point out that, had Mrs. Hodgson lost her case in the 
House of Lords, the employers would only have had her 
to look to for the payment of their hundreds of pounds of 
legal costs. 


11. THe Humsite Home 
(Lloyd v. Cook, etc. (1929), 1 K.B., 103.) 


Mrs. Hodgson of the previous story probably had her 
late husband’s trade union to fight her legal battles for 
her, but this is not always the case. It often happens 
that comparatively poor people find themselves in the 
appeal courts in connection with very humble actions in 
which they have become involved. As an illustration, I 
would cite a series of cases in which I happened to play 
a small part. 

In 1928, Parliament passed a Rent Restrictions Act, 
one of a rather long series of Acts dealing with the rights 
of landlords to eject their tenants and with the rents that 
landlords could charge, and so on. These Acts related 
only to small house property. In general, they related to 
property the rent of which in the year 1914 was up to 
£105 a year in London and up to £78 in the country or 
provincial towns. This Act of 1928 began the process of 
‘* de-control ’’—namely, the freeing of these small houses 
from the restrictions imposed by the earlier Acts, or, in 
other words, the gradual reverting to normal conditions 
after the abnormal years of the Great War. To millions 
of people in all parts of the country the question whether 
their home was ‘‘ controlled’? under the Rent Acts or 
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‘** de-controlled ’’—in other words, free from restrictions 
about rent, possession, etc.—was of vital importance. 
The tenant of a controlled house could not have his rent 
raised beyond certain legal limits, and could not be turned 
out so long as he fulfilled certain minimum conditions. 
The landlord of a controlled house had to put up with 
many very serious restrictions, whereas the landlord of a 
de-controlled house could do more or less what he liked 
with his property. These are matters that are vital in 
the lives, to quote Kipling, of: 


‘* Not the great nor well bespoke, 
But the mere uncounted folk 
Of whose life and death is none 
Report or lamentation.”’ 


As a rule, tenants of homes within these financial limits 
would not easily be able to afford money for such luxuries 
as lawyers’ fees or litigation, and countless landlords of 
this class of property would in comparison be no better 
off, for it is a sad mistake to assume that landlords whose 
property comes within these Acts would necessarily be 
rich people. And a further point of importance is that 
landlords and tenants were bound to litigate if they 
wished to obtain the rights with which Parliament had 
by these Acts endowed them. 

After July 81, 1928, the practical de-controlling of small 
house property began. Let us see how our judicial 
machinery dealt with some of the many problems that 
arose from the interpretation of this new law. 

The section of the Act of 1928 which provided for this 
‘* de-controlling ’? was couched in most difficult language. 
Its wording was considered by the Divisional Court of the 
High Court in many cases of appeal from decisions of 
County Court judges. In 1924 there was the appeal of 
Jenkinson v. Wright. In 1926 came Dunbar v. Smith 
and Finney v. Gougoltz. It matters nothing for our 
present purposes what the actual points in these appeals 
were ; nor does it matter what exactly S. 2 (1) of the Rent 
Act of 1928 laid down. All these appeals, and those about 
to be mentioned, involved, amid a mass of legal tech- 
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nicalities, a simple question—namely, was the house in 
question freed from restrictions by the Act of 1928? 

On March 24, 1927, came a legal sensation. In 1925 a 
Mr. Cohen had sublet three rooms on his ground floor to 
a Mr. Gold at 15s. a week. He wanted possession of 
these rooms, and eventually found himself in the County 
Court, where the judge decided that the Act of 1928 did 
not de-control these rooms. So Mr. Cohen appealed and 
appeared by counsel before two High Court judges who 
had not taken part in any of the earlier decisions. Mr. 
Gold was too poor to be represented, so the High Court 
had to decide on a one-sided argument—by no means for 
the first time in Rent Act appeals. The decision was 
against the landlord. New ideas were expressed that con- 
flicted radically with the decisions in the earlier appeals. 
The whole policy to be pursued by County Court judges, 
already difficult enough, was thrown into chaos. This is 
the notorious case of Cohen v. Gold, 1927. 

The chaos continued for a long time. Some judges in 
County Courts followed Cohen v. Gold, and others turned 
a blind eye towards it and followed the earlier decisions. 
Everybody concerned with the law or with house property 
knew that on this vital point of the proper interpretation 
of S. 2 (1) of the Rent Act of 1928 chaos reigned. But it 
was nobody’s duty to put matters right. 

On August 10, 1927 (nearly five months after the 
decision in Cohen v. Gold), Mr. Lloyd applied to a County 
Court registrar to enforce his rights as the tenant of con- 
trolled rooms (let at 14s. a week). He got what he wanted, 
but Mrs. Cook, his landlord, appealed to the County Court 
judge, who apparently did not like Cohen v. Gold. He 
held that the rooms were de-controlled. There was then 
an appeal to the High Court, where in March, 1928, two 
judges decided that Cohen v. Gold should have been fol- 
lowed. So Mrs. Cook lost her case—for the moment. 
This is the action of Lloyd v. Cook, edition of 1928. We 
shall shortly hear of it again. 

Midway in this confusion, in January, 1928, I sat as 
deputy County Court judge at Redhill. A landlord came 
before me with a claim for the possession of a cottage on 
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Reigate Hill, which he had purchased in October, 1925. 
The rent of the cottage was £8 12s. a month. The de- 
fendant, who had become tenant of the cottage in 1926, 
claimed that she could not be ordered to leave it because 
she was protected by the Rent Acts. On the decision in 
Cohen v. Gold, 1927, I was asked by her solicitor to rule 
that this house was still controlled, and that, therefore, 
the notice to quit given by the landlord could not be made 
effective. 

There was not a single law book in the court, but I did 
happen to know that the decision in Cohen v. Gold was 
inconsistent with earlier decisions of the High Court. I 
happened to know also that there was a very respectable 
body of opinion in the legal world at the time that the 
case of Cohen v. Gold was wrong, and that it was not 
being accepted as an authority by some County Court 
judges. My own view was definite that the decision of 
Cohen v. Gold was wrong. Accordingly, I was obliged to 
hold that the cottage was no longer ‘‘ controlled,’’ and to 
give the landlord an order for possession, which I dated 
about six weeks ahead, so that the lady might have time 
to make other arrangements. She then appealed to the 
High Court. Some may say that in this she was foolish 
and reckless. If she was, this in itself is a criticism of 
our present judicial system, for, if a judge is wrong in 
his law, it is only proper that he should be put right. It 
is well to emphasise that, if I had given judgment the 
other way, it is certain that the landlord would have ap- 
pealed, as, in fact, he did later on, so in no way could I 
have avoided the serious consequences that in fact fol- 
lowed. 

The High Court decided that I was wrong, and that 
Cohen v. Gold applied. So the lady’s appeal was allowed, 
and the landlord was ordered to pay all the costs. The 
High Court could not disguise the fact of the contradic- 
tory decisions. The law was seriously in doubt. So leave 
was given to the landlord to go to the Court of Appeal. 
Similar leave had been given in four other cases, includ- 
ing that of Lloyd v. Cook, so in June, 1928 the Court of 
Appeal heard all these appeals together. Four days were 
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occupied in arguments by counsel, of whom there were 
fifteen in all. The rents of the homes concerned were as 
follows: Three rooms at 14s. 6d. a week; a house at 
£8 10s. a month; three rooms at 25s. a week; a house at 
£8 Is. 7d. a week; two rooms at 17s. 6d. a week. On 
July 17, 1928, the judgments were delivered. Cohen v. 
Gold was definitely overruled. Mr. Lloyd and the lady 
tenant of the cottage on Reigate Hill both lost their cases, 
and were ordered to pay all the costs of their litigation. 
The senior Lord Justice commented on the “‘ contradictory 
decisions ’? of the High Court, and said frankly that the 
‘*two lines of decisions cannot stand together. One side 
or the other must be wrong.’’ Yet for nearly a year that 
had been the condition of the law. During that period 
there had been no clear direction to the unfortunate 
County Court judges, who were often giving decisions on 
the point at the rate of dozens a week, decisions, be it 
remembered, which meant home and happiness to all the 
humble people concerned. Hundreds of poor tenants 
must in the meantime have been ejected because the 
County Court judges who decided their cases refused to 
follow Cohen v. Gold, and, on the other hand, hundreds 
of humble landlords must have been denied their rights 
because other County Court judges pursued the policy of 
following it. And how could any lawyer advise his client 
as to what the law was? 

Then confusion became worse confounded. The three 
Lords Justices agreed in their decisions, but there was a 
sharp cleavage between them as regards the reasons for 
their decisions. One of the Lords Justices admitted that 
‘unfortunately the grounds for the decision seem to me 
to be more important than the decision.’’ So, while the 
unfortunate actors in these five dramas were disposed of, 
the law on the point was left more chaotic than before. 

Trouble was bound to break out again. It soon did. In 
the appeal of Domendietti v. Ryan (1929), the Divisional 
Court had to solve the conundrum of these serious differ- 
ences in the opinions expressed in the Court of Appeal. 
‘*The difficulty has perhaps been increased’’ by those 
opinions, said one judge. In the end the two judges 
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decided in favour of the tenant. The landlord, who pre- 
sumably had relied on the overruling of Cohen v. Gold by 
the Court of Appeal, had to pay for the privilege of dis- 
covering that Cohen v. Gold was after all not really dead, 
but only sleeping. Added irony came unconsciously from 
the last words of the senior judge: ‘‘ The case is, how- 
ever, a complicated one, and it would be satisfactory if it 
should have the consideration of the Court of Appeal ”’ 
and leave to appeal to that court was accordingly 
granted. But to whom, one is tempted to ask, would a 
further appeal have been “‘ satisfactory ’’? To the general 
public and to the lawyers the advantage is obvious, but 
how could it be said that the parties, one of whom must 
pay about £100, would benefit? In any case the invita- 
tion was not accepted. 

Before these pages appear in print perhaps some more 
bricks will have been added to this legal edifice. But the 
existing building is high enough to compel the question 
whether this example of the practical working of our 
judicial system should not force us to analyse afresh many 
of our fundamental methods and ideas. When one thinks 
of our present judicial system in terms of flesh and blood, 
as these stories compel one to do, it is impossible to be 
blind to the fact that our present methods of ascertain- 
ing and interpreting the law and our existing judicial 
machinery are not all that they should be. There must 
be better ways of ascertaining the law, ways which will 
avoid the burdens that today fall upon respectable people 
who cannot afford to bear them. The fate of the lady 
tenant of the cottage on Reigate Hill haunts me. I have 
ascertained that the costs for which she became liable to 
the landlord in the County Court were five guineas, to 
which must be added three guineas for her own legal ex- 
penses, eight guineas in all, including court fees and pro- 
fessional assistance on both sides. Yet the appeals to 
the High Court and the Court of Appeal cost her over 
£165. These figures relate only to what are known as 
** taxed costs,’? the amounts which courts allow one party 
to recover from another ; the actual liability, or “‘ solicitor 
and client costs’? as they are termed, are usually con- 
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siderably greater. The total bill for which this litigant 
became liable exceeded £200. Two and a half years after 
her litigation began this lady was still struggling with 
quarterly payments to her solicitors, who were themselves 
out of pocket after paying court fees, counsel’s fees, etc. 

These stories of litigation under the Rent Restrictions 
Act are by no means unique. Other instances could be 
given where the law remained uncertain for considerable 
periods, and where humble litigants were forced to the 
Court of Appeal to fill gaps in the law. In other branches 
of the law, workmen’s compensation for instance, similar 
stories could be told; the case of Russell v. Rudd in 1928 
will be referred to when we come to discuss in closer detail 
the problem of appeals. 


The morals to be derived from these forensic stories will 
be elaborated in later chapters of this book. They are 
all illustrations, culled at random from the various 
authoritative reports, to show how our system of litiga- 
tion can operate in real life. 


CHAPTER III 
JUDGE-MADE LAW 


“* Mastering the lawless science of our law, 
That codeless myriad of precedent, 
That wilderness of single instances.”’ 
TENNYSON. 


THE stories told in the last chapter will show even to the 
layest of laymen one fundamental feature of our English 
system. This is that our private law is to a very great 
extent not the work of Parliament at all, but a mass of 
cases decided by judges in actions brought by private 
individuals at their own expense. The fact is that certain 
branches of our law are purely the accumulation of judicial 
precedents; in other branches Parliament has passed 
various statutes, very often only on isolated points; in a 
very few branches Parliament has enacted codes. But 
whether there are codes, isolated Acts of Parliament or 
merely judicial precedents, our courts of law fulfil the 
same function, the declaring of the law. The decisions 
of our judges, whether in expounding legal principles 
developed by a series of precedents or in interpreting Acts 
of Parliament, become binding, and thus become part of 
our law. 

It is a strange, and yet a very English, anomaly that 
in this country, the home of Parliamentary institutions, 
Parliament has never systematically performed what is 
the obvious and elementary duty that it owes to the 
people—namely, to provide the law that governs them in 
their relations with each other. The Mother of Parlia- 
ments has, in fact, consistently shirked this fundamental 
duty. There never has been and there is not now any 
Parliament that is so powerful and so unfettered as ours. 
Three hundred years ago Coke wrote of our Parliament 
that its ‘‘ power and jurisdiction is so transcendent and 


absolute that it cannot be confined, either for persons or 
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causes, within any bounds,’’ and this has remained 
true ever since. Other Parliaments are bound within de- 
fined limits. Thus the United States of America, both 
individually and collectively, have formal written Consti- 
tutions, and it falls to the courts of law to annul statutes 
if they have been passed in conflict with these Con- 
stitutions. 

The British Parliament knows no such restrictions. 
Occasionally our judges of olden times have put forward 
the theory that they could override the laws made by 
Parliament. In the decadent Parliamentary times of the 
early Stuarts, Coke himself once declared (Dr. Bonham’s 
case, 1609): ‘‘ And it appears in our books that in many 
cases the Common Law will control Acts of Parliament 
and sometimes adjudge them to be utterly void,’’ and he 
went on to quote instances where this had happened. 
This decision of Coke’s was one of the main items in the 
charges against him which were made in 1616, at the 
instigation of Bacon, before the Privy Council, and as a 
result of which he was dismissed, those being days when 
judges held their office at the King’s pleasure. In a case 
of 1620 (Day v. Savadge) Chief Justice Hobart also re- 
ferred to the limitations of Parliament’s powers of legisla- 
tion. This was ‘‘an action of trespass against John 
Savadge for taking away a bag of nutmegs’’; John 
Savadge brought in the ancient customs of the City of 
London by way of defence. The Chief Justice had accord- 
ingly to consider the validity of these customs and, dis- 
cussing the point that such customs had been confirmed 
by Parliament, he said: ‘“‘ Even an Act of Parliament 
made against natural equity, as to make a man judge in 
his own case, is void in itself.’’ Again, in 1674, Chief 
Justice Vaughan declared in a case (Thomas v. Sorrell) 
that ‘‘no human authority can make lawful what Divine 
authority hath made unlawful, without God’s leave, and 
then it is by His authority.’’ In a case of 1787 Lord 
Hardwicke said: ‘‘A series of precedents against the 
plain words of an Act of Parliament have made a law’”’ 
(Bailiff of Ilchester v. Bendishe). 

But such theories as these were never generally ac- 
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cepted, and did not long survive. By the time of Black- 
stone (1728-1788), any deliberate attempts by the courts 
to overrule the Legislature had ceased, and we find him 
writing that, ‘‘so long as the English Constitution lasts, 
we may venture to affirm that the power of Parliament is 
absolute and without control. ... True it is that what 
the Parliament doth no authority upon earth can undo.”’ 
In 1871 the words of Chief Justice Hobart, quoted above, 
were considered by the Court of Common Pleas in the 
case of Lee v. Bude and Torrington Junction Railway Co., 
and the learned judge referred to them thus: ‘* We do not 
sit here as a Court of Appeal from Parliament. . . . That 
dictum [of Hobart] stands as a warning, rather than an 
authority to be followed. We sit here as servants of the 
Queen and the Legislature. Are we to act as regents over 
what is done by Parliament with the consent of Queen, 
Lords and Commons? I deny that any such authority 
exists. If an Act of Parliament has been obtained im- 
properly, it is for the Legislature to correct it by repealing 
it; but, so long as it exists as law, the courts are bound 
to obey it.”’ 

No doubt our Parliament has deserved to lose its pre- 
eminent position in private law by reason of its per- 
sistent failure to provide that law, but in fact the powers 
of Parliament to legislate have not been impaired; as the 
saying goes, Parliament can do anything but make a 
woman into aman. Yet, despite this undisputed power, 
the Legislature has been content to let the judges create 
the bulk of our private law. Theoretically it is for Parlia- 
ment to make the law and for the courts to interpret it. 
This is the rule propounded by Montesquieu in his famous 
** Esprit des Lois ’’ (1748), a work which has had as big 
an effect on opinion as almost any legal book, although it 
is probably true that Montesquieu acquired this concep- 
tion of the separation of powers from Locke. ‘‘ In every 
government there are three sorts of power,’’ Montesquieu 
wrote—namely, the legislative the executive and the 
judiciary. ‘* By virtue of the first the prince or magis- 
trate enacts temporary or perpetual laws. ... By the 
third he punishes criminals or determines the disputes 
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that arise between individuals.’? England has never 
rigidly adhered to this distinction between legislature and 
judiciary, and yet the particular evils from not doing so 
which Montesquieu predicted, namely, that ‘‘ the life and 
liberty of the subject would be exposed to arbitrary con- 
trol,’? have not happened. Our judges have, as a rule, 
been able to supply Parliament’s deficiency and life and 
liberty have been safe; only the pockets of the subject 
have suffered. 

There could be no more striking illustration of the 
failure of our Legislature to do its work than the condition 
of our law in the early eighteenth century. Despite the 
vast development of commerce that followed the expan- 
sion of our country into an empire, Parliament failed to 
provide any serviceable commercial law. The old feudal 
laws, that had been handed down from times when land 
was the main form of property with which the law was 
concerned, still existed. Happily English common sense 
prevailed, and our judges managed to import a good deal 
of reality into the decisions of the courts. But the 
England of 1700, like the England of 1500, had no recog- 
nised law governing such ordinary transactions as the 
buying and selling of goods, the carriage of goods, con- 
tracts of insurance, bills of exchange, and so on. This 
point is so well put by Maitland that I cannot do better 
than quote his words. After the strenuous legislative 
era of Edward I., Maitland wrote in his “ Constitutional 
History,”’ | 

** King and Parliament left private law and civil pro- 
cedure, criminal law and criminal procedure, pretty much 
to themselves. Parliament attempts to regulate all trades 
and all professions, to settle what dresses men may wear, 
what food they may eat, ordains that they must be buried 
in wool, but we may turn page after page of the statute 
book of any century from the fourteenth to the eighteenth, 
both inclusive, without finding any change of note in the 
law of property or the law of contract, or the law about 
thefts and murders, or the law as to how property may 
be recovered or contracts may be enforced.”’ 

Slowly the Judges, seeking counsel in the great writers 
on law, gave decisions which were followed by other judges 
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who succeeded them. But all these decisions were given 
at the expense of private persons and corporations, who 
were compelled by the absence of authoritative law to risk 
their fortunes in legal proceedings. Any legal advice 
given to them before these proceedings must have been 
speculative. This failure by Parliament to lay down the 
law has continued to quite modern times, and has often 
had very serious results to those concerned. 

Parliament has continued throughout the centuries to 
leave to the judges, at the instance usually of individuals, 
the definition of the law of the land, even on vital national 
and constitutional issues. A good example of this is 
afforded by the story how the question of jurisdiction 
over crimes committed at sea was settled. One would 
expect that, in view of England’s great maritime position, 
Parliament would have provided definite laws to decide 
to what extent and in what circumstances crimes com- 
mitted at sea could be tried and punished in British courts. 
There was, it is true, a statute in 1889 to lay down ‘* what 
things the Admiral and his Deputy shall meddle,” and 
others of 1891 and 1536, but these related to isolated parts 
of the law and provided no general code. The result was 
a great legal battle in 1876. Some time before that year 
a lady named Jessie Dorcas Young was travelling on the 
British ship Strathclyde from London to Bombay, but 
the Franconia, a German vessel from Hamburg, ran into 
the Strathclyde within three miles of Dover and Jessie 
Dorcas Young was drowned. Ferdinand Keyn, com- 
mander of the Franconia, was tried at the Old Bailey for 
manslaughter and the jury found him guilty. Then on 
appeal the question was argued whether in the circum- 
stances the British courts had any jurisdiction, seeing that 
the accused commander was on a German ship at the time 
of his offence. So uncertain was the law that for two days 
arguments were heard before six judges and then, those 
six being divided, before fourteen judges for five days. 
In the end, seven judges held that there was no jurisdic- 
tion in the English courts, while six judges expressly dis- 
sented. This case (The Queen v. Keyn, 1876) is still a 
classic, and became of considerable importance in 1927, 
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when, before the Permanent Court of International Jus- 
tice, France and Turkey disputed similar points arising 
out of the loss in 1926 of a Turkish ship at the blow of 
s.s. Lotus. But the immediate result of the decision of 
1876 was that Parliament in 1878 passed a Territorial 
Waters Jurisdiction Act to modify it, so far as foreign 
ships in British territorial waters are concerned, thus 
doing expressly what two of the majority judges in Queen 
v. Keyn had said that Parliament could not do. To any 
foreign lawyer it would seem remarkable that on a point 
so important to a great maritime nation (1) there was no 
clear law until 1876, (2) that then the law was settled 
in an individual case by judges, apparently to the strong 
dissatisfaction of the Legislature, and (8) that only then 
did Parliament legislate on the point, and even then legis- 
lation was confined to one point. Today our law as to 
the jurisdiction of our courts over crimes committed at 
sea is partly to be found in judicial precedents and partly 
In statutes. 

Again, it would seem strange to a foreigner that so vital 
a law as that of treason has with us been left in great 
measure to judicial decision. There is an ancient statute 
of 1351, but it is by no means complete. During the 
Boer War a legal conundrum of national importance had 
to be decided by our judges. The Naturalisation Act of 
1870 had laid down that any British subject who has 
‘‘when in any foreign state . . . voluntarily become 
naturalised in such state shall ... be deemed to have 
ceased to be a British subject.’? On January 18, 1900, 
Colonel Arthur Lynch, describing himself rather quaintly 
as *‘an Irishman, British subject, born in Australia, 
inhabitant of the South African Republic,’’ took the oath 
of allegiance ‘‘ as a full burgher of the South African Re- 
public.”? This was while the British Empire and the 
Transvaal and Orange Free State were at war. Colonel 
Lynch proceeded to fight with the Boers against the 
British armies. Had he committed treason or did the 
Naturalisation Act protect him? Lord Alverstone decided, 
with the support of two other judges, that that Act ‘ does 
not empower a British subject to become naturalised in 
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any enemy country during time of war.’’ But the Act 
nowhere says so. Incidentally it is worth recording that 
Colonel Lynch later became a much-respected member of 
Parliament, and fought for the Empire during the Great 
War, when his leading case became of great legal value in 
the trial of Sir Roger Casement on the point that treason 
could be committed outside the realm of the King’s 
dominions, that point also having been omitted in the 
handiwork of Parliament. 

Another remarkable instance of how Parliament leaves 
important national issues to be decided by the courts is 
the great telephone case of 1880. Patents had been 
granted in 1877 and 1878 in connection with Edison’s 
invention of the telephone. The Edison Telephone Com- 
pany of London, Ltd., was formed in 1879 to develop 
the invention and to provide telephone communication 
for private subscribers. When the system had been 
organised, the Postmaster-General put forward a claim 
that telephones were an infringement of his exclusive 
privileges under the Telegraph Acts of 1868 and 1869. It 
was proved that the telephone was not invented or con- 
templated when those Acts were passed. But, none the 
less, the Attorney and Solicitor General and four other 
counsel argued for the Postmaster-General that the tele- 
phone company should be restrained from carrying on its. 
work. One might think that, when a great invention is 
made, Parliament, if it wanted to regulate it or to estab- 
lish a monopoly, would pass legislation on the subject. 
But no such step was taken in this case. The telephone 
company was allowed to establish itself at great cost, and 
then the Crown instituted a big law case in order to estab- 
lish the law. Five days’ argument before two judges were 
necessary, and in the end the company was defeated; it 
was restrained by injunction from continuing its work, 
and the judges directed that an account should be taken 
of * all moneys that have been paid to the company,’’ so 
that huge payments might be made by it to the national 
exchequer. The costs of the action were ordered to be 
paid by the company. Sir Richard Webster (later Lord 
Alverstone, Lord Chief Justice) was leading counsel for 
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the telephone company, and has recorded that while the 
question of appealing against this judgment was being 
considered the Government offered terms of settlement 
which were so generous that it was not worth while to 
spend a farthing upon further legal proceedings. This 
offer was accepted, and so the matter ended. But the fact 
remains that owing to judge-made law a new and great 
industry was put at the mercy of the Government of the 
day (A. G. v. Edison Telephone, etc., Co., 1880). 

The number of instances in which our judges have de- 
cided important points involving purely personal relation- 
ships is infinite. Several have been recorded in the last 
chapter. Another typical, but very sensible, modern illus- 
tration of judge-made law in personal relations is to be 
found in the decision of the Court of Appeal in the case 
of Wilson v. Glossop (1888). In August, 1885, Mr. Glossop 
had turned his wife out of doors without any means of 
support. He charged her with adultery, but when he 
petitioned for divorce, the jury decided that he had con- 
nived at her adultery. Meanwhile Mrs. Glossop’s mother, 
the plaintiff, supplied board and lodging, and she sued Mr. 
Glossop in the County Court for £1 a week for forty weeks. 
The husband set up as a defence that his wife had com- 
mitted adultery, and this was good law as the law then 
stood. But it was argued for the mother-in-law that the 
husband’s proved connivance at the wife’s adultery pre- 
cluded him from relying upon this defence. This point 
had never been settled. The County Court judge refused 
to make law and gave judgment for the husband-de- 
fendant. Mrs. Wilson appealed, and the Divisional Court 
made law and decided against the husband. The Court 
of Appeal confirmed this, Lord Justice Fry remarking: 
‘“*On this point there is no direct authority.’’ To this 
day this case is cited in law books as a binding authority. 
It is but one more out of the countless instances of judge- 
made law in modern times. 

There is, however, one notable instance where Parlia- 
ment in recent years has done its duty in providing law 
before parties affected by new circumstances were com- 
pelled to pay lawyers and law courts to expound it for 
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them. This is the Air Navigation Act of 1920. The 
coming of civilian flying raised many problems about the 
rights and liabilities of aviators towards private persons 
over whose lands they flew. The general law, defined in 
the days before man had conquered the sky, was that the 
surface boundary of the land carried with it the right to 
the air above up to the sky and also to the soil to the centre 
of the earth. Had Parliament done nothing when flying 
became general, the probability is that there would have 
been a long series of actions, possibly contradictory judg- 
ments from the courts, and finally, after many years’ 
delay, a decision of the House of Lords disposing of the 
questions in dispute. By a simple section in the Act of 
1920 it was laid down that no action should lie for tres- 
pass or nuisance ‘‘ by reason only of the flight of aircraft 
Over any property... .’’ Thus aviation was freed from 
the prospect of innumerable actions. The work of the 
courts of law has been, in this instance, not to evolve new 
principles of law out of conditions of a bygone and 
entirely irrelevant past, or to develop new principles 
of law, but solely to interpret the statute. How simple 
it all seems when Parliament does its primary work 
properly. 

Thanks to the century-long failure of Parliament to lay 
down the law, the bulk of our private law even today is 
still an accumulation of decisions given by the judges in 
actions brought by litigants about their own personal 
affairs. These decisions of the judges have been accepted 
as precedents, and thus has our law grown. Both what are 
known as Common Law and Equity—two English legal 
systems which used to be rivals but which now live 
happily side by side—have developed in this way. There 
can be no understanding of the problems that face us to- 
day about the cost, uncertainty and delays of litigation 
without an appreciation of this bedrock fact. This 
growth of the law by judicial precedent is still continuing 
and, as we shall see later, continuing to such an extent 
that the problem of the volume of our law has long been 
& grave one. 

We are here face to face with one of the fundamental 
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problems that confront law reformers. This problem of 
Judicial precedent is all the more perplexing because it 
arises out of our national characteristics. We are not a 
logical nation and care little for the symmetry of our insti- 
tutions. We grow by experimenting, and we pay more 
attention to our experiments than to any theories. Thus, 
in law, we respect an actual decision of a judge more than 
the theories of the most learned academic mind. When 
Lord Westbury (of whom a great deal will be said later) 
made his famous speech in the House of Lords on June 12, 
1863, he emphasised this aspect of the problem. He spoke 
of “that distinctive peculiarity of the English mind—a 
love of precedent, of appealing to the authority of past 
examples rather than of indulging in abstract reasoning.” 
It is useless to bemoan a national characteristic ; this par- 
ticular one has many compensating advantages. But, 
none the less, we cannot adopt an attitude of negation, if 
we find that there are weaknesses in our legal system, 
merely because the explanation lies in our national char- 
acter. We must face the problem of how, our mentality 
being what it is, we can improve our system and prevent 
the continuation of the troubles that beset us. This will 
be our task in the chapters that follow. 

Let us first of all see how these authoritative decisions 
of the judges have been and are now collected. ‘* Law 
reporting,’’ the recording of judicial decisions, began, so 
far as we know, in the time of Edward I., though the 
reporting of decisions in Chancery (Equity) proceedings 
did not begin until late in the sixteenth century, and it 
was only towards the end of the seventeenth century that 
reliable reports in Chancery were consistently produced. 
The earliest reports, the ‘‘ Year Books,’’ were probably 
made by lawyers for their own use. From Tudor times 
down to the last quarter of the eighteenth century all 
legal reporting was very haphazard, and the choice of 
cases was left to the enterprise of those who chose to 
make the reports. But so also was originally the collect- 
ing and publishing of Acts of Parliament. Printed collec- 
tions, entirely the work of private enterprise, began to 
appear at the end of the fifteenth century, and it was not 
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till our fathers’ day that an annual volume of statutes was 
officially published. 

Lord Campbell wrote in his autobiographical notes of 
the days when he was a law reporter : 


‘Lord Ellenborough ought to have been particularly 
grateful to me for suppressing his bad decisions. 
Before each number [of Campbell’s reports] was sent to 
the press I carefully revised all the cases I had collected 
for it and rejected such as were inconsistent with former 
decisions or recognised principles. When I arrived at the 
end of my fourth and last volume I had a whole drawer 
full of bad Ellenborough law! The threat to publish this 
I might have used as a weapon of offence when he was 
rude to me; but his reputation is now secure, for the 
whole collection was reduced to ashes in the great fire in 
the Temple.’’ 


Lord Campbell became Lord Chancellor in 1859, at the 
age of seventy-nine. He was the author of the highly 
entertaining, if sometimes inaccurate and often spiteful, 
‘*Lives of the Chancellors’? and ‘‘ Lives of the Chief 
Justices.”? But he was a great law reformer, as we shall 
see. Lord Campbell was somewhat of an egotist, so 
perhaps we should accept the above confessions with some 
reserve. None the less, they afford a deliciously human 
revelation and give a valuable insight into the way that 
our law has grown. 

Nowadays judges have a very wholesome awe of the law 
reporter; and, indeed, they sometimes edit their judg- 
ments ‘‘ both in the narrative of facts and in the words of 
the judgments ”’ after they have been delivered in court— 
a practice of which an ex-Lord Chancellor approved in 
1922 (Fairman v. Perpetual Investment Building Society). 
In the early days, however, enterprising men, probably 
briefless barristers for the most part, merely jotted down 
without either authority or supervision what they con- 
sidered to be the essence of the judicial decision. The 
value attributed to their reports has always depended 
upon their own reputation as lawyers and reporters. 

The great output of authoritative decisions on com- 
mercial issues that came with Lord Mansfield encouraged 
the regular reporting of his decisions, and the practice 
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soon spread to other courts. The work was found re- 
munerative, for naturally the knowledge that cases would 
be decided according to precedents caused a big demand 
for accounts of these precedents. The profits derived by 
those who regularly published legal decisions were con- 
siderable, and there arose great competition among them. 
In 1862 several schemes were on foot to make law report- 
ing more systematic. In that year a deputation urged 
upon Lord Chancellor Westbury the advisability of having 
official reports. Happily Lord Westbury refused to be 
tempted into these paths and, in consequence, a system 
of private enterprise under professional and judicial sanc- 
tion was worked out. In 1864 a Committee of the Bar 
reported in favour of some measure of regularising the 
work of reporting, and in the following year an Incorpor- 
ated Council of Law Reporting was established, represen- 
tative of the whole legal profession. The Council still 
functions, but private enterprise has never ceased to issue 
reports. 

The growth of our judge-made law is so haphazard even 
now that the following words from the speech of Lord 
Westbury in 1863 are still true: 


‘* It is competent for counsel when arguing, and for the 
judge when deciding, to produce a mere manuscript deci- 
sion, something that has never been printed or published 
and which no one has ever heard of before. The advocate 
produces it from his pocket-book or the judge produces it 
from his pocket-book, and that is the law of England.”’ 


As an illustration of the way in which the most hap- 
hazard method of reporting is even now accepted as pro- 
viding a precedent, the case of Lipman v. Fox and 
the London General Omnibus Company is of great 
interest. That case decided a point of substantial im- 
portance on the vexed question of an innocent person 
being injured by the negligence of two other people. In 
1911 Mr. Lipman was descending the staircase of an 
omnibus when he was struck by the pole of Mr. Fox’s van. 
Poor Mr. Lipman knew no more, but he valiantly sued the 
owners of both van and omnibus. At the end of his case 
the lawyers for the omnibus company asked that their 
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clients should be dismissed from the case, as Mr. Lipman 
had given no evidence of negligence on their part. How 
could he? But, none the less, there was a possibility that 
there had been such negligence, so Lord Alverstone, Lord 
Chief Justice, promptly made law by saying that, 
although at that moment there was no evidence against 
the omnibus company, it might be that the van owner, 
when his turn came, would show that the servants of the 
omnibus company were negligent. In the end this was 
what the jury found, and Mr. Lipman was awarded sub- 
stantial damages from the omnibus company, but under 
the law as it was before this decision the company should 
have been dismissed from the case. The interesting point 
for the moment is that this case, which is still cited as an 
authority, is recorded nowhere else than in an editorial 
note of the Law Journal newspaper. 

Another instructive illustration of the importance that 
can be attached to judicial precedents coming from un- 
orthodox sources is afforded by a House of Lords appeal 
in 1922 (Palgrave Brown v. s.s. Turid), a case arising out 
of a dispute about £46 17s., which raised difficult questions 
concerning the custom of the port of Great Yarmouth as 
to discharging cargoes of timber. The case began in the 
local County Court. In the Divisional Admiralty Court 
the two judges differed. In the Court of Appeal it was 
held that a decision, reported nowhere but in the news 
columns of The Times of 1877, was binding, but the 
Master of the Rolls hinted strongly that he would have 
decided otherwise if that case had not been cited to him. 
The House of Lords held that The Times case of 1877 was 
rightly decided and overruled a case of 1898 that was in- 
consistent with it, although regularly reported. In his 
judgment Lord Sumner, referring to this Times case, said 
frankly : *‘ If it had not been reported at all, it would still 
have been a decision which, when brought to light by any 
means, must have been regarded as an authority.’’ Lord 
Sumner then added the following facetious but tragically 
true words: 


‘I have often wondered what would happen if some 
learned and industrious person compiled from the records 
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and cases lodged by the parties in your Lordships’ House, 
and the transcripts of your Lordships’ opinions preserved 
in the Parliament office, a selection of ‘ Unnoticed House of 
Lords Cases.’ The results might be somewhat unexpected, 
but the decisions themselves all courts, your Lordships’ 
House included, would be bound to follow, wherever they 
applied.”’ 


Sometimes judges have frankly regretted that more law 
reporters have not followed Lord Campbell’s example by 
suppressing legal decisions. For instance, in 1875 (Hay’s 
case) a Lord Justice in the Court of Appeal spoke thus 
when a reported case of 1869 (Orgill’s case) was cited to 
him as an authority: ‘‘In my opinion it is much to be 
regretted that that case was not left requiescere tn pace, 
and that its frailties should have now been dragged forth 
to public gaze. I cannot understand that case. There is 
evidently some mistake in what is said there.”’ 

It has been in these haphazard ways that our immense 
volume of judge-made law has come down to us. In fact, 
the bulk of the private law of England has been defined 
by the judges and recorded by legal reporters. Despite 
the labours of Parliament in patching up or amending 
judge-made law here and codifying it there, it is still true 
that the fundamental legal principles which govern us and 
our personal relations are the work of the judges. In 
some cases we can label particular branches of our law 
with the names of the particular judges who established 
the main principles. As a great Master of the Rolls, Sir 
George Jessel, said in 1879, ‘‘the rules of Equity... 
have been established from time to time. In many cases 
we know the names of the Chancellors who invented them. 
a We can state the date when they were first intro- 
duced ”’ (in re Hallett’s Estate). So it has also been with 
a great deal of our law in other branches. Thus we owe 
our prize law, the law about the seizure of enemy ships 
and cargoes in time of war, primarily to Sir William Scott 
(Lord Stowell). This law has now more or less universal 
recognition among the nations of the world. Similarly 
we owe the principles of our commercial law mainly to 
Lord Mansfield. Much of our law of libel is the result of 
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decisions given by Lord Chief Justice Cockburn. These 
are exceptional cases, for few judges have had the oppor- 
tunity of developing a whole branch of law in the course 
of their own judicial lives. But, none the less, the judges 
collectively have given us all our main legal principles, 
and the contributions of Parliament have been spasmodic, 
though extremely useful. We shall see in a later chapter 
that repeatedly and in many branches of the law Parlia- 
ment has interfered in order to alter drastically the law 
that the judges made. But Parliament has never legis- 
lated on private law according to any definite plan. 

The bulk of the private law of England is, then, judge- 
made law. As the late Professor Dicey, a great authority, 
wrote: ‘* Nine-tenths at least of the law of contract and 
the whole, or nearly the whole, of the law of torts [ wrongs 
dealt with in the civil courts] are not to be discovered in 
any volume of the statutes.’’ At no time has Parliament 
either deliberately abrogated its law-making duties or 
endowed the judges with law-making powers. The 
system, like Topsy, just grew, and Englishmen accepted it. 

Many of our early judges, even in the common law 
courts, did not appreciate the idea of being bound by the 
decisions of their predecessors. Thus in an old volume of 
reports we find that Chief Justice Vaughan once declared : 
‘*Tf a court give judgment judicially, another court is not 
bound to give like judgment, unless it think that judg- 
ment first given was according to law ’’ (Bole v. Horton, 
1678). Over a century later a New England judge was 
reported to have remarked in court, when refusing to 
follow precedent, that ‘‘every tub should stand on its 
own bottom ’’; but America has fallen into line with our 
development. Precedent began to rule and has ruled 
ever since. In our Court of Chancery the principle of 
precedent was only established after a struggle. Thus one 
reads in a case of 1670 (Fry v. Porter) that one judge 
used these words, on the production by counsel of deci- 
sions of other judges: ‘‘I wonder to hear of citing of 
precedents in matter of equity. For if there be equity in 
a case, that equity is a universal truth, and there can be 
no precedent in it.”? But another judge promptly replied : 
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** Certainly precedents are very necessary and useful to 
us, for in them we may find the reasons of the equity to 
guide us; and, besides, the authority of those who made 
them is much to be regarded. ... It would be very 
strange and very ill if we should disturb and set aside 
what has been the course for a long series of time and 
ages,”’ 

In the time of Bacon, three hundred years ago, the 
principle of judge-made law was not generally accepted. 
Bacon and Chief Justice Coke were rivals both for legal 
preferment and in matrimony. As to the latter, Bacon 
may be said to have won the game by losing the lady, 
who brought both wealth and unhappiness to Coke. How- 
ever, in his essay ‘‘ Of Judicature,’’ Bacon wrote : 


** Judges ought to remember that their office is jus 
dicere and not jus dare; to interpret law, and not to make 
law or give law. Else will it be like the authority claimed 
by the Church of Rome, which, under pretext of exposi- 
tion of Scripture, doth not stick to add and alter and to 
pronounce that which they do not find, and by show of 
antiquity to introduce novelty.’’ 


Sometimes judges have themselves used similar words. 
Thus in a case of 1798 (Geyer v. Aquilar) Lord Kenyon 
(Chief Justice, 1788-1802), when expressing doubts about 
a series of judgments given by Lord Mansfield on the sub- 
ject of the validity of judgments of foreign courts, said: 
‘*T am bound to decide according to law; it is my duty, 
jus dicere et non jus dare.’’ But, whatever the theory, 
the fact is that since Bacon’s day judges have made and 
given law wholesale. In fact, they had been doing so ever 
since the King’s judges began to travel round the country 
to administer the King’s justice. Judge-made law dates 
back at least as far as the twelfth century; and judges 
are still making law at the present time. In 1918 Lord 
Justice Farwell (Baylis v. Bishop of London) boldly said : 
‘*It is in my opinion impossible for us now to create any 
new doctrine of common law.’’ It all depends upon the 
sense in which the word ‘“‘ doctrine’’ is used. Was not 
new doctrine laid down, for instance, in 1926 when the 
Court of Appeal decided (Buckle v. Holmes) for the first 
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time that the owner of a cat, like the owner of a dog, is 
not bound to keep it from straying into a neighbour’s 
land? The cat had caused the untimely death of thirteen 
pigeons and two bantams, but County Court judge, Divi- 
sional Court and Court of Appeal were all against the un- 
happy fancier who owned them. The argument of his 
counsel was that ‘‘ there is no authority for holding that 
the owner of a cat is not liable for its trespasses,’’ but the 
courts promptly supplied the authority by deciding that 
cat and dog live under the same law. This decision made 
law, and I should have said that it created a new doctrine. 
But the point is merely one of the use of words. 

Those who have studied the rather arid science of juris- 
prudence will know that the theory has been advanced by 
some learned, probably over-learned, lawyers that judges 
have never made law at all, but that our common law 
has existed since prehistoric days and all that the judges 
have done has been to expound it. Thus Sir Matthew 
Hale said in his ‘‘ History of the Common Law’’ that 
‘* the decisions of courts of justice . . . do not make a law 
properly so called, for that only the King and Parliament 
can do; yet they have a great weight and authority in 
expounding, declaring and publishing what the law of 
this kingdom is.’? Over a hundred years later Lord Mans- 
field in a case known as Rex v. Bembridge declared that 
‘*the law does not consist of particular cases, but of 
general principles, which are illustrated and explained by 
these cases.’? But that was in answer to a suggestion 
that a man should not be convicted on a criminal charge 
because ‘‘ there is no precedent.’’ Lord Mansfield never 
had any fear of the absence of precedents, and was much 
too shrewd a judge to let criminals escape on such a plea; 
as a matter of fact, in this case he found a precedent. 
But if one takes these words of Lord Mansfield without 
their context, they are too general, and do appear to sup- 
port this theory that our laws are far older than the judges 
who first propounded them. Lord Mansfield was far too 
great and practical a judge to lay emphasis on these 
academic theories. One might almost say that he gloried 
in creating precedents. In one case, Jones v. Randall 
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(1774), he went so far as to say, and to say truly, that 
‘the law of England would be a strange science indeed 
if it were decided upon precedents only.”’ 

But this subtle theory that judges do not make law still 
continued. That great expounder of our common law, 
Blackstone, in the first volume of his famous ‘‘ Com- 
mentaries ’’ advanced the same theory and maintained in 
effect that our judges had throughout the centuries merely 
been explaining what from time immemorial have been the 
customs of the land. His words are: ‘‘ These judicial 
decisions are the principal and the most authoritative evi- 
dence that can be given of the existence of such a custom 
as shall form a part of the common law.”’ 

Jeremy Bentham, that prince of law reformers, who 
loved to jeer at his master, Blackstone, was under no such 
illusions. Judges made law, he wrote, ‘‘ just as a man 
makes law for his dog. When your dog does anything 
you want to break him of, you wait till he does it and 
then beat him for it. ... The judges... won’t tell a 
man beforehand what it is he should not do.’’ To Bentham 
this was anathema, but at least he recognised the reality. 

Even in our own day learned judges have said that 
they do not make law. Thus in a case of 1892 (Willis v. 
Baddeley) Lord Esher, when Master of the Rolls, went so 
far as to say ‘* there is in fact no such thing as judge- 
made law, for the judges do not make the law, though 
they frequently have to apply existing law to circum- 
stances as to which it has not previously been authori- 
tatively laid down that such law is applicable.’’ But do 
not the three words ‘‘ make the law’’ mean much the 
same as the twenty-five words in the last part of Lord 
Esher’s sentence P 

It is difficult to follow this kind of reasoning, or to 
understand why some learned writers have viewed with 
horror the idea that judges make law. Even the serious 
Austin went so far as to describe the theory that judges 
only propound existing law as a “‘ childish fiction.’’ So 
it is. The answer to this kind of mental juggling has 
often been given by putting the flippant question, What 
was the law at the time of Richard Coeur de Lion on the 
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liability of a telegraph company to the persons to whom a 
message was sent? One of the noblest and most valuable 
features of our legal evolution is that our judges have 
been ready and able to make law, either when both 
statutes and precedents failed or when statutes needed 
interpreting. 

Judge-made law is quite as effective as statute law, and 
the two have become intertwined without any plan. A 
very good illustration of this is afforded by an Act of 
Parliament of 1828. In 1628 Parliament provided that 
‘‘ all actions of debt grounded upon any lending or con- 
tract ... shall be commenced ... within six years... 
and not after.”? Then the judges evolved the doctrine 
that, if the debtor made a promise to pay the debt, a 
fresh period of six years was opened up. This was pure 
judge-made law. In 1828 Parliament passed another Act 
that ‘“‘in actions of debt... no acknowledgment or 
promise by words only shall be deemed sufficient evidence 

. unless such acknowledgment or promise shall be 
made .. . in writing.’’ Here, therefore, we find Parlia- 
ment amending rules that no Act of Parliament had ever 
made, rules which were purely the work of the courts. 
This is no unusual event; I have already cited the instance 
of jurisdiction over crimes at sea. 

Judge-made law is often hard on litigants. If one can 
only forget the sufferings of the individuals at whose cost 
judge-made law is created, then we can whole-heartedly 
agree with those, and they are many, as we shall see, who 
maintain that judge-made law is the best part of English 
law. It has the advantage of elasticity, but it has the 
drawback of uncertainty and expense. After seven hun- 
dred years the need for judge-made law should be con- 
siderably less than in the past, and the output might 
well be controlled. This is one of the main themes of this 
book. But there is no need to pretend that judges have 
not made law in the past, and it would be most detri- 
mental to the interests of the community to prevent them 
from doing so in the future. 

Whether we use the name Judge-made Law, Common 
Law, Case Law, or any other name, does not matter. 
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Austin called it ‘‘ improper legislation,’? without, how- 
ever, intending to be disrespectful, for, although he saw 
its evils and believed that the law should be codified, he 
had a great respect for the law that the judges made. 
Bentham was often moved to sarcasm by judge-made law: 


‘*The question is, what on a given occasion A (the 
judge) is likely to think: wait till your fortune has been 
spent in the enquiry, and you will know. But forasmuch 
as it is naturally a man’s wish to be able to give a guess 
what the result will eventually be, before he has spent his 
fortune, in the view if possible to avoid spending his for- 
tune and getting nothing in return for it, he applies 
through the medium of B (an attorney) for an opinion of 
C (a counsel), who, considering what D (a former judge) 
has, on a subject supposed to be more or less analogous 
to the one in question, said, or been supposed to say, 
deduces therefrom his guess as to what when the time 
comes, judge A, he thinks, will say.’’ 


But even Bentham in his more restrained moments 
admired our judge-made law. In the fourth letter that he 
wrote ‘to the citizens of the United States’’ he went so 
far as to write: 


‘*The greatest quantity of wealth possessed in this 
shape [books recording judge-made law] by any other 
nation is penury in comparison with that which has been 
furnished by English common law. From this point of 
view it is a blessing even now. As a light to the legislator 
to assist him in the making of real law, it is matchless 
blessing.”’ 


But Bentham realised, and we should do well to con- 
sider his point of view today, that Judge-made law ought 
gradually to pass into statute law, and that when it gets 
unwieldy and when it is not put into a convenient form 
‘it is a curse.” 

As the number of reported decisions grew, respect for 
precedent grew also. To quote Professor Dicey again, 
‘‘respect for precedent is the necessary foundation of 
judge-made law.’’ It is just because our judges know that 
they may be creating precedents that they take such care 
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what Portia said to Bassanio when he suggested unsound 
legal propositions : 
** ‘Twill be recorded for a precedent; 
And many an error, by the same example, 
Will rust into the State: it cannot be.” 

In olden times judges sometimes took excessive care, 
and sometimes the unfortunate litigants died during the 
years which the judges took to give their judgments—like 
the proverbial post office kittens that died of old age 
before the postmaster obtained authority to keep more 
than one cat. Thus Lord Chancellor Eldon once began 
his judgment in a case (Radnor v. Shafto, 1805, about a 
will of 1757, which became effective in 1768) with these 
words : ‘* Having had doubts upon this will for twenty years, 
there can be no use in taking more time to consider it.”’ 

So careful have our judges been not to create a wrong 
precedent that at times they have not hesitated to admit 
that previous decisions of their own were wrong. In one 
instance (Walmsley v. Booth, 1741) Lord Hardwicke said 
very frankly, when a case which he had decided was being 
reargued before him: ‘‘I am thoroughly convinced that 
my former decree was wrong.’’ Even Lord Eldon, over 
eighty years later, did the same, only in five times as 
many words. In 1827 (ex parte Nolte) he ended a long 
oration with the very Eldonian words: ‘‘I feel myself 
bound to state that I must, when I decided that case [in 
1816], have seen it in a point of view in which, after most 
laborious consideration, I cannot see it now.’’? These, 
however, are exceptional instances that prove the rule, 
the rule being that a judicial decision not only decides 
the rights of the parties concerned, but also defines the 
law for all similar cases in future. This is the theory, but 
in practice it does happen, as we have already seen and 
shall see again, that authoritative decisions are found on 
close examination to be conflicting. Besides, we English 
not being a logical people, all sorts of expedients have 
been and are sometimes still found for getting round this 
rule of precedent when absolutely necessary. 

It is obvious that our system of judge-made law 
enhances both the responsibilities and the opportunities 
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for service of the judges. In some ways the system must 
obviously fetter their powers, but on the whole it works 
to increase the importance of their high office. The 
superior position held by English judges over their 
brethren in other countries is very largely due to this fact. 
It is no mere coincidence that in a country like England, 
where the system of judge-made law and judicial prece- 
dents has so long existed, judges have always held a far 
higher place in public respect than in countries like France 
and Germany where as a general rule these doctrines do 
not exist. 

The fundamental principle upon which our courts work 
being, I hope, now clear, we are ready to look into the 
pros and cons of the system and to discuss how far it is 
possible, without depriving the community of the great 
advantages that the system of judge-made law brings with 
it, to introduce new ideas as a means of getting rid of 
existing drawbacks. But already we are in a position to 
emphasise one fact, and that is that, while we owe the 
bulk of the private law of England to the judges, we owe 
it at the same time to the pockets of innumerable private 
litigants. One could scarcely blame any of those whose 
names have gone down to posterity in leading cases if at 
the end of their litigation they came to the conclusion 
that ‘‘law and morality are two straight lines, which, 
being produced ever so far in the same direction, occa- 
sionally meet,’’ to quote one of the axioms in that Jovial 
book, ‘* Bluff’s Guide to the Bar.’’ To this feature of our 
legal system I will return in later chapters. Meanwhile, 
the suggestion may, perhaps, be permitted that we of 
today are not nearly grateful enough to the heroes of the 
past whose money was freely, if not always voluntarily, 
spent in building up the law of England. I have often 
felt that in the central hall of the Royal Courts of Jus- 
tice, that beautiful but unused and wasteful architectural 
triumph, there might well be erected a monument to the 
many thousands of litigants whose names have been 
appended to ‘‘ leading cases’’ and whose pockets have 
been searched for the privilege of securing the definition 
of our law. 


CHAPTER IV 
PROS AND CONS 


‘‘That most all-comprehensive, most grinding, and most 
crying of all grievances—the tyranny of judge-made law.’’— 
JEREMY BENTHAM. 


‘* Judge-made law was the best part of English law.’’—Lorp 
CAMPBELL. 


THE system of judge-made law described in the preceding 
chapter is the product of a unique past. No other country 
has evolved its judicial system in a similar way, and, save 
for some of the British Dominions and the United States 
of America, which inherited their legal system from 
England, no other country follows our methods. A great 
deal of what is written in this book applies to the United 
States and to some of our Dominions, simply because they 
have inherited our common law. In America, except, as 
I have said, in the State of Louisiana, decisions of English 
Judges are quoted today as authorities, and even in this 
country, despite our legal insularity, an English court 
would listen attentively to an argument that a decision of 
the higher courts of the United States was, not binding, 
but indicative of how a particular case should be decided. 
In Phillips v. Brooks (1919) a High Court judge, for 
instance, avowedly followed a decision of the court of 
Massachusetts, there being no British case directly in 
point. There have been many attempts to codify the 
common law in our Dominions and America, but, speak- 
ing generally, the English system of judge-made law exists 
Over a very large part of the English-speaking world. 
But outside the English-speaking world very different 
conditions exist, and this is precisely the reason why the 
neglect by English lawyers of the study of foreign systems 
has unfortunate results. In countries where the legisla- 
tive authority has performed its primary duty of provid- 
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not, as a rule, accepted as precedents; they are not 
regularly reported. In such countries Judge A would not 
consider himself bound by what Judge B had decided in a 
similar case. The code is often a mere skeleton of prin- 
ciples, but judges interpret it and apply it to the facts 
before them as best they can, and their decisions do not, 
as a rule, become precedents. 

It is well to realise this big fact that the English system 

is different from those of most other countries, for it should 
assist us in our search for remedies for whatever existing 
difficulties confront us. Such a study should evoke in us 
a willingness even to consider whether the fundamental 
principles upon which our law has developed are now 
capable of satisfying our needs. To be unique is often 
very comforting, but when difficulties arise it is often 
desirable to realise the fact that we are unique and to 
study the methods of others. I have as great an appre- 
ciation as anyone for the principles of our judge-made law, 
and am by no means blind to the drawbacks that follow 
the existence of a code; these will be discussed in Chap- 
ter VII. But no enthusiasm for the work of our judges 
should blind us to the fact that today our system has 
drawbacks, and that many of these drawbacks are the 
immediate consequence of the very features of our legal 
evolution in which we are unique. 

One of the most learned of the common lawyers of 
today, Mr. Justice McCardie, when giving a lecture a few 
years ago on the common law, laid emphasis upon our 
uniqueness. These were his words: ‘* Precedent, as under- 
stood by English lawyers, was not recognised in the Roman 
Empire; nor is the principle of binding precedent, as we 
know it, accepted in the present legal system of France. 
The doctrine of ‘ binding precedent ’ is peculiar to English 
law. ... Century after century the judges [in England] 
have been working out adjustments and rules for our com- 
munity.”’ 

It is interesting, however, to note that even in coun- 
tries where judge-made law has not been the accepted 
method of development, some element of it is being forced 
by circumstances upon them. This thought should dis- 
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courage a modern Jeremy Bentham and all who urge, as 
many laymen do, that all our laws should at once be 
transformed into neat codes as clear as crystal. ‘* The 
laws of a free people should foresee and determine every 
question that may probably arise in the exercise of power 
and the transactions of industry,’’ wrote Gibbon, and he 
added, ‘‘ the discretion of the judge is the first engine of 
tyranny.”’ The first statement is an impossible counsel 
of perfection and the second is proved by experience to 
be untrue. 

In Germany, after the creation of the Empire in 1871 
and the resulting consolidation of judicial work, a ten- 
dency slowly appeared to report decisions of the higher 
courts and for such decisions to be accepted as binding 
precedents. Today this tendency is quite marked. In a 
valuable book published in 1921 by an American professor 
of law (‘‘ The Nature and Sources of Law,’’ by Dr. J .C. 
Gray) this statement is made about judicial decisions being 
accepted as precedents in Germany: ‘ At various times 
and places in Germany statutes have been passed on this 
subject; some of the statutes direct that courts shall 
follow their own precedents and others that decisions of 
the highest court shall be followed by the lower courts.” 
This author also refers to the ‘‘ increasing publication of 
decisions of the courts.”’ 

The same process has been going on in France, which is 
the country that has led the way in the matter of codified 
law. The general principle in France is thus described in 
Monsieur Poincaré’s book on ‘‘ How France is Governed ”’ 
—Monsieur Poincaré is, of course, a leading French lawyer 
as well as a great statesman: ‘‘ Each judgment takes effect 
only between the parties in a case. Otherwise the judge 
would no longer be a judge; he would be a legislator.” 
But, as Monsieur Poincaré adds, “‘ it comes quite naturally 
to a pleader, when he is discussing a point of law before 
the court, to invoke an interpretation already given, 
although by other judges, of the point at issue.’? The 
difference between this and our system is that the French 
judge is not bound by the decisions thus quoted to him. 
Collected decisions of the higher French courts have been 
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published in France for a long time, and indeed it is im- 
possible to understand the working of French courts unless 
one is familiar with these recorded decisions. But all the 
same the views expressed by standard writers on their 
own branches of law have in the French, as in the German, 
courts even more weight than previous judicial decisions. 

It will be well to bear in mind this growing tendency in 
countries like France and Germany to respect judicial 
precedents when we come later to consider whether it is 
advisable or possible to reduce our own judge-made law 
into a code. 

The advantages of our legal evolution have been mani- 
fold. Our judge-made law has provided us with legal prin- 
ciples that are on the whole the most satisfying, the most 
adaptable and the most human of any legal system. Some 
unsound and harmful principles, and a few absurd ones, 
have at times been evolved by our judges and have caused 
much injustice. This we shall see in a later chapter. Par- 
liament has periodically had to do a good deal of legal 
spring-cleaning. But on the whole our judge-made law, 
just because it has arisen out of actual needs, fits the needs 
of the people. Cynics may smile, but it is none the less 
true that common sense and law are partners to a greater 
extent in England than in any other country, so far as 
the actual law is concerned; the method of ascertaining 
the law is another matter. 

One of the great advantages claimed for our system is 
that our courts can never fail to find some solution for 
any situation that is brought before them. If there is no 
law, law is promptly made. This point is made, for 
instance, by Dr. Edward Jenks in his book ‘‘ The Book of 
English Law ”’: ‘‘ The highly important feature ... is the 
completeness, in theory, of the common law. In theory, 
it fills up all gaps in the legal system of England. No 
Judge can turn away a suitor on the ground that the law 
makes no provision for his case. He must give judgment 
in every actual dispute in which it is demanded in due 
form. ... The Court cannot say, ‘The Law has not 
foreseen your case.’’’ But neither can courts of law in 
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French Civil Code goes so far as to threaten with punish- 
ment any French judges who refuse to give judgment 
‘¢under pretext of the silence, obscurity or insufficiency 
of the law.’’? I doubt whether there is much difference 
between our and Continental systems as regards ability to 
fill gaps in the law; the main difference in this respect lies 
in the expense and delay of doing so, and here the com- 
parison is all against this country. 

To show how gaps are filled up in our system, I would 
briefly quote one ancient and one modern case. In 1707 
Chief Justice Holt said (Ferrer v. Beale): ‘‘ This is a new 
case, to which there is no parallel in the bodks.’’ So he 
gave his decision and thus made law. In a case in 1920 
(Hartley v. Hymans) a High Court judge said: ‘‘ It may 
well have been thought that the law upon the matter had 
long been ascertained and clearly settled, inasmuch as the 
point is vital and of unceasing recurrence. But counsel 
could not cite, nor have I been able to find, a single direct 
reported authority on the question, and two days of acute 
argument occurred before me in discussing several lines 
of ambiguous or complex decisions, and in seeking to 
formulate some guiding and definite principle.’’ But the 
principle had to be and was found and declared. 

This feature of our law is also important in crimes as 
well as in civil actions. Much of our criminal law and 
procedure has been codified, but common law still reigns, 
and when new circumstances arise the criminal courts do 
not as a rule find themselves without power to deal with 
the situation. This was brought home to me in my early 
days at the Bar. I was being led in a case by the late 
Sir Edward Marshall Hall, K.C., and after discussing our 
case we fell to talking about the ‘“‘ Brides in the Bath ”’ 
appeal (R. v. George Joseph Smith, 1916), which was then 
attracting public attention and in which Sir Edward Mar- 
Shall Hall was appearing for the defence. According to 
the strict interpretation of the then law there was some 
doubt whether evidence that Smith had committed two 
other similar murders was admissible to prove his guilt. 
It had been decided already that, if the accused set up 
a defence that accident caused the unhappy event, the 
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prosecution could rebut this by proving that the accused 
had been concerned in similar ‘‘ accidents’’ before. But 
Smith had not given evidence or set up this plea about 
accident. Was it the law that none the less the evidence 
about the other wives had been legally admitted? I well 
remember Sir Edward Marshall Hall saying: ‘‘If that 
isn’t the law, the judges will make it the law.’’ The 
judges did, and Smith went to the gallows. Today the 
case of R. v. George Joseph Smith of 1916 is recorded in 
all criminal textbooks. 

Judges can create new crimes as well as new law. The 
decisions of English judges recognising and punishing an 
offence are as good a foundation for a criminal charge as 
any Act of Parliament. Take, for example, the criminal 
offence of blasphemy. In the middle of the seventeenth 
century the once fashionable method of disposing of 
heretics by burning at the stake had been abolished and, 
as the result of the suppression of the Court of Star 
Chamber, immorality and irreligion could only be dealt 
with in the Ecclesiastical Courts. But in those gay days 
the censure of an Ecclesiastical Court was not treated 
seriously. So the Court of King’s Bench stepped in to fill 
the gap. In 1668 Sir Charles Sidley was indicted for in- 
decency and blasphemy. The court told the prisoner that 
they would have him know that, although there was no 
longer any Star Chamber, they acted as the custodians of 
morals for all the King’s subjects and that it was high 
time to punish in the ordinary King’s courts such profane 
actions as Sir Charles Sidley had committed (R. v. Sidley, 
1668). In 1676 a man named Taylor was similarly indicted, 
and Chief Justice Hale found no difficulty in satisfying 
himself that blasphemous words, though an ecclesiastical 
offence, were also a crime in the eyes of the common law 
and ‘‘ therefore punishable in this court’ (R. v. Taylor, 
1676). This origin of the criminal offence of blasphemy was 
carefully investigated by the House of Lords so recently 
as 1917 (Bowman v. Secular Society), and Lord Sumner’s 
judgment, from which I have taken these facts, is full of 
interest to those who like to study the extent to which 
our law is created and developed by our judges. 
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In 1891 an energetic and almost successful attempt was 
made to defeat the ends of justice by finding loopholes in 
our criminal law. A Frenchman named Bellencontre was 
charged by the French authorities with nineteen different 
acts of fraud. As he was then living in England, extradi- 
tion was asked for and, when the chief magistrate at Bow 
Street ordered him to be sent to France to stand his trial, he 
applied to the High Court to be set at liberty. His ground 
for doing so was principally that the frauds charged against 
him were not punishable according to the law of England, 
that being one of the usual conditions necessary before 
prisoners can be extradited from England. This applica- 
tion brought our High Court to an examination of both 
French and English law. One judge spoke frankly of 
“the superiority of the French criminal law over our 
own’? and expressed his regret that our law on the 
matter ‘‘ instead of being in the form of a code, or even 
of a well-drawn Consolidation Act, is a thing of shreds and 
patches.’’ Another member of the court said that he had 
‘‘a certain feeling of humiliation ’”’ at being ‘“‘ obliged to 
confess formally to a neighbouring country that a great 
part of the atrocious things which have been done by this 
man, if the evidence is to be relied upon, are not punish- 
able by English law.’’ In the end four out of the nineteen 
offences were held to be crimes punishable by English law, 
so Bellencontre was sent back to France (in re Bellen- 
contre, 1891). The story is an interesting one, as it 
throws much light on the state of our criminal law not so 
very long ago, and shows well the dangers of an untidy 
state of the law. 

It is one of the features of the system of judge-made 
law that those who administer the law are held in check. 
This has both advantages and drawbacks. On the one 
hand, litigants are not mere clay in the hands of judges, 
for judges are bound by other judges who, in theory, 
though not always in fact, have had greater experience 
and knowledge. To quote that mine of legal wisdom, 
Stephen’s ‘‘Commentaries,’? “the great doctrine of 
judicial precedent checks caprice in the administration of 
the law and has enormously strengthened the solidity and 
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certainty of legal principles.’? One may reasonably doubt 
the accuracy of including the word “‘ certainty ”’ in this 
eulogy. But it is undoubtedly an asset that the wisdom 
and learning of the greatest judges are by our system re- 
tained for all time, thus restraining and moulding the 
decisions of future judges. Sometimes judges are nervous 
in evolving new principles and scour the legal country for 
help and guidance. Thus in 1884, when considering the 
powers of an English court to restrain persons within its 
jurisdiction from carrying on litigation abroad, Lord 
Brougham went so far as to say: ‘‘I have directed a 
search to be made for precedents in case the jurisdiction 
had been exercised in any instances which have not been 
reported; and one has been found directly in point ”’ 
(Portarlington v. Soulby, 1884). Such research, whether 
by the judge or by counsel, may, however, hamper justice. 
History never does exactly repeat itself, and the facts in 
one lawsuit are always in some way different from the 
facts in earlier cases. The laying down of broad proposi- 
tions of general application is a difficult task, but once 
they are propounded by eminent judges, awkward situa- 
tions sometimes arise when the broad propositions are felt 
to be either too broad or inadequate. There is a good 
deal to be said for the point of view advanced by Bacon, 
that reliance on judicial precedent really means that the 
men of a less enlightened age govern us now. Very few 
legal principles remain entirely unmodified by changing 
conditions and, as we shall see, our law has sometimes 
failed us by a too close adherence to principles laid down 
in the past. 

Another feature of our system that has as many pros 
as cons is that it contains within it the power of natural 
growth. Seeing, as we did in the preceding chapter, how 
our Parliament has neglected its function of law-making, 
it is a distinct asset that our courts have not had to await 
the legislative pleasure in order to bring the law into con- 
formity with the needs of the times. Especially in the 
eighteenth century, when the doctrine of judicial prece- 
dent was becoming generally established, some judges 
preferred loyalty to precedent to justice in the actual case 
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before them. In 1808 Lord Eldon (Sheddon v. Goodrich) 
said boldly that ‘‘it is better the law should be certain 
than that every judge should speculate upon improve- 
ments in it.’’ But enlightened judges have usually found 
ways of using the Nelson telescope. The great Lord Mans- 
field was always being accused of creating instead of in- 
terpreting the law. This was his strength, but it aroused 
the wrath of ‘“‘ Junius,’’ who in 1770 complained bitterly 
that, thanks to its Chief Justice, ‘‘ the Court of King’s 
Bench becomes a Court of Equity ’’—1in other words, that 
precedents were not being arbitrarily followed. 


‘*In contempt or ignorance of the common law of 
England,’’ wrote ‘‘ Junius,’’ ‘‘ you have made it your 
study to introduce into the court where you preside 
maxims of jurisprudence unknown to Englishmen. The 
Roman code, the law of nations and the opinion of foreign 
civilians are your perpetual theme.... By _ such 
treacherous acts the noble simplicity and free spirit of our 
Saxon laws were first corrupted.”’ 


Lord Mansfield was accused by the legal Tories of the 
day, on account of his famous decision in Perrin v. Blake 
(1770), around which the lawyers raged in controversy for 
a generation, of having ‘“‘ sacrificed the advantages of a 
settled rule to prevent a miscarriage of substantial 
justice.’” But Lord Mansfield’s memory would not be so 
revered today if he had not risked shocking his contem- 
poraries by expanding the law. 

Despite the loyalty that our system pays to precedent, 
it Is not a rare event that precedents that are gradually 
found to be inconvenient to existing needs fall into disuse 
or are expressly overruled. This is as well, for sometimes 
unsound precedents have been created, as is well illus- 
trated by a true story of the year 1838 (Sunbolf v. Alford). 
An innkeeper was sued for assault, and in defence he put 
forward the rather remarkable argument that, as the 
plaintiff had refused to pay for his ‘‘tea and other 
victuals,’ he as an innkeeper had a right to detain both 
him and his property. Precedents were found for this 
argument. A case of Newton v. Trigg, of 1692, was cited, 
in which one of the judges sitting with Chief Justice Holt 
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is reported to have said: ‘‘ Innkeepers are compellable to 
lodge strangers; they may detain the persons of the 
guests who eat, or the horse which eats, till payment.”’ 
When this precedent was cited in 1888, the Chief Baron 
politely took refuge in the theory that ‘‘ it is the dictum 
of a single judge, unnecessary for the decision of the case 
and resting perhaps on the authority of a doubtful 
reporter who might not have heard accurately what was 
said.”’ So the right of an innkeeper to imprison his 
guests ceased to be the law of England. But several 
equally unsound precedents have at times been recorded 
in authoritative reports. 

Sometimes a doubtful judicial precedent survives for 
generations. Thus in 1827 (Young v. Grote) an important 
decision was given on the law of forgery. In 1896 (Schol- 
field v. Londesborough) Lord Halsbury used these words 
in regard to that decision : 


**The whole doctrine that . . . giving opportunity for 
forgery . . . affects the validity of the instrument forged 
may be traced in English law . . . to the case of Young 


v. Grote. . . . That case has been pushed so far in argu- 
ment that I think the time has come when it would be 
desirable for Your Lordships to deal with it authorita- 
tively and to examine how far it ought to be quoted as 
an authority for anything. ... When one looks at the 
judgments delivered, there is an inextricable confusion, 
not only among the different judges, but in the judgment 
of each judge in turn.”’ 


It was all to the good, from the point of view of the 
law and of future litigants, that matters should be thus 
straightened out, but what of the litigant who between 
1827 and 1896 was relying on Young v. Grote? 

One further instance must be sufficient. In 1826 Chief 
Justice Abbott (later Lord Tenterden) ruled in Bryan v. 
Lewis that ‘‘if a man sells goods to be delivered on a 
future day, and neither has the goods at the time, nor 
has entered into any prior contract to buy them, nor has 
any reasonable expectation of receiving them, but means 
to go into the market and to buy the goods which he has 
contracted to deliver, he cannot maintain an action upon 
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such a contract. Such a contract amounts to a wager on 
the price of the commodity.’’ This decision was cited as 
binding in 1889 (Hibblewhite v. McMorine), but on exam- 
ination it was found to be ‘‘ clearly contrary to law.’’ 
Lord Tenterden’s doctrine, which he had propounded pre- 
viously in 1822, *‘ would put an end to half the contracts 
made in the course of trade,’’ as was said by one of the 
judges in the case of 1889. But, in theory, it was the law 
of England from 1826 to 1889, and someone had to risk 
his money to get an unsound precedent overruled. 

When higher courts reverse decisions that have been 
regarded as precedents, they are not necessarily deterred 
by the length of time that has elapsed since the earlier 
decisions were given; nor is there any redress for those 
whose cases have been decided according to the old prece- 
dent. A tale can be told in this connection about railway 
engines. In 1832 an indictment was launched against 
Edward Pease and others who were using locomotives on 
a railway in connection with a colliery. These locomo- 
tives, in the quaint language of the indictment, ‘“‘ did 
make divers loud explosions, shocks and noises,’’ with the 
result that horses and pedestrians on a neighbouring high- 
way were frightened. The Court of Queen’s Bench de- 
cided that Parliament in authorising the railway must be 
taken to have contemplated and sanctioned this interfer- 
ence with the rights of the public (R. v. Pease, 1832). In 
1860 the matter went further. A Mr. Vaughan sued the 
Taff Vale Railway Co. because his wood, adjoining the 
railway, was burnt as the result of sparks from locomo- 
tives. The jury returned a verdict for £27 10s. On 
appeal a new trial was ordered because of the decision in 
R. v. Pease (Vaughan v. Taff Vale Railway Co., 1860). 
This law lasted till 1880, when, in Powell v. Fall, the 
Court of Appeal decided that both these cases ‘‘ were 
wrongly decided.’’ Poor Mr. Vaughan. One cannot help 
wondering how many people whose property was injured 
failed to be compensated in the years between 1882 and 
1880. 

Another illustration comes from the humble world of 
tenement dwellings. In 1898, in the case of Miller v. 
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Hancock, the Court of Appeal held that there was a duty 
on the owners of tenement dwellings to keep the common 
staircase in repair, and that this applied to strangers visit- 
ing the tenants as well as to the tenants themselves; so 
the plaintiff, who had fallen down because one of the 
stairs was defective, retained the £200 which the jury in 
the High Court awarded him. This decision was re- 
peatedly considered by the courts, but in 1928 a Miss 
Fairman, who had injured herself in similar circum- 
stances, lost her case in the High Court, in the Court of 
Appeal and in the House of Lords, and the Law Reports 
records as an epilogue: ‘‘ Miller v. Hancock overruled.”’ 
That, however, did not end this drama of law-building, 
for the problem again came before the Court of Appeal in 
1924 (Sutcliffe v. Clients’ Investment Co.), and one of the 
Lords Justices said: *‘ I speak with respect of the opinions 
of the learned Lords in Fairman’s case,’’ but promptly 
proceeded to doubt the wisdom of some of their remarks. 
Sometimes, however, even the House of Lords prefers to 
allow settled law to remain as it is, rather than to declare 
it as they would like it to be. In the case of Graigola 
Merthyr Co., Ltd. v. Swansea Corporation (1929) the 
House was asked to overrule what had been accepted as 
law since 1898. In this case the Lords refrained, but 
it was obvious from comments made by certain Law 
Lords during the argument that the case might well 
have been decided otherwise if it had arisen many years 
earlier. 

It has happened that judges, while admitting that 
adherence to the rule of precedent creates hardships to 
the individual litigant before them, have expressed their 
regret at being unable to overrule the awkward precedents 
of their predecessors. Thus, in 1744, Lord Hardwicke 
went so far as to say (Galton v. Hancock): ‘‘I might at 
first be influenced by the appearance of hardship in this 
case... . But the rule of our Court of Equity ... is 
of great consequence to the practice of this court and 
ought to countervail any arguments of hardship to par- 
ticular persons.’”’ A similar fate was meted out in a series 
of cases decided before Nonconformists obtained their 
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liberties. In the Queen v. Millis in 1844 the House of 
Lords decided that, unless a priest of the Established 
Church was present at a marriage ceremony, a marriage 
was invalid for all civil purposes and the children of such 
a marriage were illegitimate. In that case the judges, 
who had been called upon to advise the House of Lords, 
had complained of being hurried into giving their opinion 
without due time for consideration. The learned lords 
who decided the case were equally divided, so the decision 
of the House, which affected all those outside the Estab- 
lished Church at that time, was arrived at merely on the 
technical rule that where upon a decision the votes are 
equal the appeal fails. Lord Campbell was one of the 
peers who heard this case, and so strongly did he feel that 
the decision was wrong that, in his own words, he 
‘* deemed it his duty to resort to the extraordinary pro- 
ceeding of entering a protest against it’’ on the journals 
of the House. In 1861 a case involving the same point 
came before the House of Lords when Lord Campbell was 
himself Lord Chancellor. But he held himself bound by 
the earlier decision, such as it was. In the second case 
one ‘‘clergyman in holy orders’’ was present at the 
marriage, but he was there in the capacity of bridegroom 
and that did not save the marriage from being held in- 
valid (Beamish v. Beamish). 

It sometimes happens that judges are misled into giving 
unsound decisions because a precedent which would have 
influenced them was not quoted in the argument before 
them. Being human, they obviously cannot keep all pre- 
cedents in their head; nor can counsel always be expected 
to find them. Thus, in 1900, a Chancery judge decided 
(May v. Platt) a difficult point about rectifying a mistake 
in the legal documents that are necessary to transfer the 
lease of land. In 1886 (Olley v. Fisher) a similar point 
had been decided in the same court, but this precedent was 
not cited, with the result that the decision of 1900 was in 
Opposition to that of 1886. Both decisions remained as 
precedents until 1928, when (Craddock v. Hunt) the Court 
of Appeal preferred the precedent of 1886 to that of 1900. 
This, again, must have produced hardship for any litigant 
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who before 1928 was led to believe that the case of 1900 
was the law of England. 

In 1758 Lord Hardwicke (Walter v. Tryon) declared 
that: ‘‘ Certainty is the mother of repose, and therefore 
the law aims at certainty ’’—the saying comes from Coke’s 
‘* Institutes.”’ Whether any system of law has ever suc- 
ceeded in hitting the mark of certainty is a matter of 
opinion, but with all these, and plenty of other, rather 
bewildering records of the past, it does not seem easy to 
claim that certainty is one of the virtues inherent in a 
system of judge-made law. It is true, of course, that our 
courts do not lightly interfere with accepted precedents, 
but, none the less, there are many branches of law in 
which ambitious litigants may even now, and with profit 
to the public, invest their names and their money in new 
leading cases in the House of Lords which will upset 
decisions of lower courts that are now regarded as correct 
law. 

Apparently in the United States of America there is far 
less restraint in overruling judicial precedents than there 
is with us. To quote another American writer, Mr. F. R. 
Coudert (‘‘ Certainty and Justice ’’), ‘‘ the highest courts 
{in America] do not hesitate to overrule prior decisions 
upon the ground that they were erroneously rendered, as 
the Supreme Court itself has done upon several occasions, 
notably in the legal tender and income tax cases.’’ The 
latter decisions of the Supreme Court gave rise to consider- 
able political and legal discussion, and were eventually 
dealt with by the Sixteenth Amendment of the Constitution 
of 1909-1918. 

An entirely rigid respect for the authority of precedent 
would stifle all growth, but no rules can be laid down as 
to how far judges either do or should allow themselves free- 
dom. In a case of Mirehouse v. Russell, a case about an 
advowson, decided in 1888, Baron Parke said: 


‘*Qur common law system consists in the applying to 
new combinations of circumstances those rules of law 
which we derive from legal principles and judicial prece- 
dents; and, for the sake of attaining uniformity, consis- 
tency and certainty, we must apply those rules, where they 


LORD WENSLEYDALE 77 


are not plainly unreasonable and inconvenient, to all cases 
which arise; and we are not at liberty to reject them 
. . - because we think that the rules are not as con- 
venient and reasonable as we ourselves could have de- 
vised.’ 


How the use of the words ‘‘ where they are not plainly 
unreasonable and inconvenient’? could promote “ cer- 
tainty ’’ in the law it is difficult to see. It was, by the 
way, Baron Parke who himself gave rise to an illustration 
of how established rules can fall into disuse. After twenty- 
six years on the Bench, he was in 1856 nominated by 
Palmerston, in order to improve the state of the judicial 
work of the House of Lords, a life peer under the name of 
Lord Wensleydale, but objection was taken to his admis- 
sion to the House of Lords. The Committee of Privileges 
finally decided that the privileges of the Crown in creat- 
ing life peers had been lost by disuse and that, therefore, 
Lord Wensleydale had no right to sit and vote in the 
House of Lords. After much discussion a full hereditary 
peerage was conferred upon him, although he had then no 
son to survive him. Many think that if this right of the 
Crown to create life peers had not then been denied, the 
troublesome question of the reform of the House of Lords 
would not have worried the present political generation ; 
and it is interesting to observe that Lord Chancellor Sel- 
borne recorded at the time in his ‘‘ Memorials ’’ that, if 
Lord Wensleydale had not been prevented by an attack 
of gout from taking the oath and his seat as a life peer 
immediately on his appointment, the question of his 
eligibility might never have been raised. Out of such 
accidents is our constitution moulded. But this personal 
story about Lord Wensleydale is a digression from our 
theme. 

That very substantial changes have been effected in our 
law by a departure from the strict rule of precedent can 
be easily proved. Probably the most striking illustration 
of this lies in the sphere of Divorce Law. The Matri- 
monial Causes Act of 1857 transferred to our civil courts 
the work of solving matrimonial tangles, which up to then 
had been dealt with in the Ecclesiastical Courts and by 
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private Acts of Parliament. A full divorce could thence- 
forth be given by the High Court in cases where one of 
the parties was proved to have committed adultery ; if the 
woman was the petitioner other grounds had also to be 
proved, but this necessity has now been abolished and 
does not matter here. The Act of 1857 (s. 81) laid down 
that ‘‘the court shall not be bound to pronounce such 
decree [of divorce] if it shall find that the petitioner has 
during the marriage been guilty of adultery. ...’’ In 
other words, subject to the discretion of the court, divorce 
could not be granted to a petitioner who had himself or 
herself committed adultery. 

Between 1857 and 1908 a number of decisions of the 
court on this question of discretion were duly reported and 
became precedents. In the meantime there was a big 
change in public opinion about divorce. In a case that 
came before the then president of the court (Lord St. 
Helier), he said frankly, after having listened to argu- 
ments based on this series of cases: ‘‘ It is not, I think, 
desirable to allow ourselves to dwell exclusively, or even 
principally, on these authorities.’’ So the strict doctrine 
of precedent was thrown overboard, and the result was a 
decree of divorce which became a new precedent and intro- 
duced an entirely fresh atmosphere into the law of divorce 
(Constantinidi v. Constantinidi and Lance, 1908). More 
reported cases followed, and in 1910 Mr. Justice Bargrave 
Deane went further still in exercising his judicial discre- 
tion. He frankly said that the court could consider 
‘* every aspect and circumstance of the case, including the 
consequences that would ensue, not only in the present 
but in the future, from a refusal to exercise that discretion 
in favour of the petitioner ’’ (Pretty v. Pretty, 1911). The 
matter went a good deal further when in 1919 the presi- 
dent (Lord Merrivale) decided the case of Wilson v. 
Wilson, and in 1980 when the case of Apted v. Apted and 
Bliss was decided by the same learned judge. By these 
judicial decisions a revolution in divorce law was effected 
that was as great as that effected by the legislative efforts 
of recent years. In one of the textbooks on the law of 
divorce the editor writes that, since these cases from 1908 
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onwards, ‘‘a good many of the cases cited in the follow- 
ing pages are no longer authorities on the point,’’ and, 
being fully aware of the theories on which our judicial 
system works, he adds the warning that ‘‘ as the question 
has not yet come before the Court of Appeal, it would not 
be advisable to omit ’”’ the pre-1908 cases. He might have 
added that a decision of the Court of Appeal would not 
settle the question finally, as there is always the House of 
Lords. Opinions differ as to the wisdom of these changes, 
but that does not concern us here. The point here is that 
by a series of judicial decisions our divorce law has been 
changed root and branch. This is but an extreme illustra- 
tion of a process that is going on in many branches of our 
law. 

In another branch of law which is, most illogically, 
linked up with Divorce Law—namely, Admiralty and 
Prize Law—the flexibility of judge-made law is very 
noticeable. Prize law, which, as I have already written, 
is international, is very largely judge-made law, much of 
it founded on the Rhodian sea law, the laws of Oleron, 
the laws of the Hansa towns and the ‘‘Consolato del 
Mare ’”’ of the old kings of Arragon. When the Great War 
came, prize law was largely the law laid down by Lord 
Stowell during the Napoleonic wars. When, after an 
interval of about sixty years, the Prize Court sat on 
September 4, 1914, the president (Sir Samuel Evans) 
giving judgment in its first case, the Chile, said: ‘* Our 
predecessors have set splendid examples and established 
high traditions, and the Prize Court of the present day 
will do its best to follow those examples and uphold those 
traditions.’? But respect for precedent did not prevent 
the somewhat drastic adaptation of the law to modern 
conditions. ‘*‘ While the guiding principles of the law 
must be followed,’’ said the president in the famous case 
of the Kim, ‘‘it is a truism to say that international law, 
in order to be adequate as well as just, must have regard 
to the circumstances of the time.’’ War-time Orders in 
Council of the executive government—a form of legisla- 
tion—caused far more difficulty to the Prize Courts than 
was ever caused by legal precedents dating from the days 
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when sea warfare was conducted on totally different 
methods. 

Sometimes, however, our system fails by very reason of 
its inability to adapt itself to changing conditions. Some 
illustrations have already been given; a few more must 
suffice, but there are plenty. 

Over a long period attempts were made to limit the 
institution of slavery by a natural development of the 
common law. In the latter part of the seventeenth cen- 
tury we find in the reports a very meagre account of a 
case of Butts v. Penny, in which the plaintiff was enabled 
to recover possession of his negro slaves. In 1706, in 
Smith v. Gould, the plaintiff sued for possession of ‘‘a 
negro and several goods.’’ The defendant did not contest 
the case, so damages for both negro and goods were auto- 
matically given. The legality of this kind of proceeding 
came before the enlightened Chief Justice Holt at the 
Guildhall, London. The plaintiff’s counsel put forward 
as an authority the decision in Butts v. Penny and also 
cited Exodus (the same chapter, xxi., which we saw on 
p.- 18 has been cited as the authority for Divine law 
against abortion; the verses cited in this case, 20 and 21, 
clearly accept slavery). Chief Justice Holt decided that 
**the common law takes no notice of negroes being dif- 
ferent from other men’”’ and held that °*‘ by the common 
law no man can have a property in another,’’ with the 
result that the court ‘“‘ denied the opinion in the case of 
Butts v. Penny, and therefore judgment was given for the 
plaintiff for all but the negro.”’ 

This was rather drastic for those days. Although in 
another case (Smith v. Brown and Cooper, 1706) the Chie! 
Justice had gone so far as to say that ** as soon as a negro 
comes into England he becomes free,’’ the matter was not 
permitted to end there. The question continued to be 
agitated, and in 1729 Lord Hardwicke (then Attorney: 
General) and his Solicitor-General (Talbot) gave an opinior 
to the effect that a slave coming to England from the 
West Indies did not thereby become free and might bi 
compelled to return to his master. Law officers’ opinion: 
do not make law, but in a case in 1749 (Pearne v. Lisle) 
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Lord Hardwicke, as Lord Chancellor, confirmed judicially 
his former opinion and held that ‘* the reason said at the 
Bar to have been given by Lord Chief Justice Holt ... 
has no weight in it.’? Then came the famous ‘‘ Negro 
Case’’ of 1772 about James Sommersett, in which his 
‘‘ owner ”’ tried to use the machinery of the writ of Habeas 
Corpus to secure possession of his slave. The case came 
before Lord Mansfield, who saw his chance. He gave 
judgment that ‘‘the state of slavery is of such a nature 
that it is impossible of being introduced on any reasons, 
moral or political, but only by positive law. It is so odious 
that nothing can be suffered to support it but positive 
law. I cannot say that this case is allowed or approved 
by the law of England; and therefore the black must be 
discharged.’’ But Lord Mansfield in this instance was 
before his time. He was supported in 1778 by the Court 
of Session in Scotland (Knight v. Weddeburn, 1778), but 
in 1827 Lord Hardwicke’s views again prevailed over those 
of Holt, when Lord Stowell held, in the case of re Grace, 
that a slave returning to a colony where she had been in 
slavery was still a slave, although she had been in Eng- 
land. In the end, Parliament had to step in to provide 
law by statute. 

Even after the legislation of 1807 and 1811 our courts 
struggled unsuccessfully to make all slavery illegal. In 
1820 (Madrazo v. Willes) a foreigner sued to recover 
damages in respect of the wrongful seizure by a British 
subject of a cargo of slaves. The report says that “it 
occurred to the Lord Chief Justice at the trial that the 
plaintiff was not entitled to recover the value of the slaves 
in an English court of justice.’? On behalf of the defend- 
ant it was argued that no one, whether he be a foreigner 
or an Englishman, could be permitted to claim any com- 
pensation in respect of such a traffic. But in the end the 
Chief Justice had to rule “‘ that the words used by the 
Legislature . . . can only be taken to be applicable to British 
subjects,’’ so Madrazo, a Spaniard, received £18,180 ‘‘ for 
the supposed profit of the cargo of slaves.’’ So late as 
1860 a majority of three out of five judges in the Court of 
Exchequer Chamber held (Santos v. Illidge) that, as the 
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Legislature had not prohibited a contract by a British 
subject for the sale of slaves in Brazil, where slavery was 
then legal, such a contract could be enforced in England. 
Thus we see that the valiant struggle to make slavery 
illegal by judge-made law ended in failure. 

Another illustration of the inability of the courts to free 
themselves from worn-out doctrines is the doctrine of 
** deodands.”? A deodand was a chattel that had been 
the immediate cause of the death of a human being and 
had, in consequence, been forfeited to the king to be used 
for charitable purposes, or, as Coke wrote, ‘‘ to be distri- 
buted in works of charity for the appeasing of God’s 
wrath.’’ This doctrine no doubt had its uses in the days 
when civil or criminal redress was difficult, but one rubs 
one’s eyes when one reads that in 1842 the Court of Ex- 
chequer solemnly adjudicated upon the question whether 
a@ railway engine could be made deodand four times over 
because four people had been killed. The report of this 
case (the Queen v. Eastern Counties Railway) reveals no 
protest by anybody that the whole doctrine of deodands 
was out of date. But Parliament very soon afterwards 
realised that it was ‘‘ unreasonable and inconvenient,’’ 
and abolished it entirely in 1846. 

It seems impossible to dispute the correctness of the 
principle that big changes, especially those that bear a 
political aspect, should be made by Parliament and not 
by a slow development of judicial decisions. In 1858, 
when the Bill to remove the disabilities of the Jews was 
under discussion in the House of Commons, it was sug- 
gested that the common law would be found adequate to 
give them the desired rights. But the Lord Rothschild of 
the day and other leading Jews showed a very intelligible 
preference for the cheaper and more certain method of 
reform by Act of Parliament. This followed in 1858. 

A modern example of the inability of the courts to adapt 
the common law to the developing needs of the nation is 
to be found in the Law Reports of 1928. In 1927 the 
Chancery Division and the Court of Appeal felt bound to 
decide that, although Walter Chaplin had recovered judg- 
ment in an action for injuries caused to him by a servant 
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of the Harrington Motor Co., Ltd., and although the in- 
surance company had paid to that company the amount 
of damages awarded to Chaplin, nevertheless Chaplin 
could not obtain the money when the Harrington Motor 
Co. was bankrupt. In other words, the liquidator of the 
company found a considerable sum of money at his dis- 
posal for the general use of the company’s creditors, which 
he was not bound to pay over to Chaplin, on whose account 
alone the money had been paid by the insurance company 
(in re Harrington Motor Co., 1928). In the Court of 
Appeal Lord (Justice) Atkin admitted: ‘‘ I am of opinion 
that the applicant has a real grievance,’’ but he held that 
‘*the general rules of law ... have been laid down in 
such terms that it is impossible to make an exception 
in the particular class of cases of which this forms one.’’ 
Commenting on this case, the Law Journal (November 19, 
1927) pointed out: ‘‘ There was, of course, a time when, 
on a case of this sort coming before a court of equity— 
and all our courts are courts of equity now—a new 
‘equity ’ would have been invented in order that justice 
might be done. But that time has passed, and Lord 
Eldon’s statement in Gee v. Pritchard that ‘ the doctrines 
of this court ought to be as well settled and made as 
uniform almost as those of the common law’ has replaced 
the rule of the Chancellor’s foot.”’ The old adage was that 
equity varied with the length of the Lord Chancellor’s foot, 
he not being then bound by the rule of precedent. How- 
ever, shortly after this case, another action involving a 
similar point came before the High Court (Hood’s trustees 
v. Southern General Insurance Co. of Australia, Ltd., 
1928), but a similar decision had to be given, Mr. Justice 
(Lord) Tomlin remarking that his decision was ‘* unfor- 
tunate.’’ Legislative amendments of the law on the point 
were made after some delay in 1980. 

In these days of traffic congestion, difficulties often arise 
from the fact that the law applicable to street accidents is 
still the common law laid down by the judges in the days 
of horse traffic. I have long thought that the courts in 
England have been too respectful of the principles govern- 
ing accidents which have come from days when accidents 
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were far more rare. Today, as before, the general rule is 
that the unfortunate victim who is injured either in his 
person or his property has to prove negligence in order to 
recover compensation. A man or woman may be merely 
& passenger in a vehicle without any control over it, or 
may own a wall at a dangerous corner, and, if damage is 
done, it has as a rule to be proved that someone was neg- 
ligent before compensation can be got. Plenty of motorists 
escape paying damage, or they or their insurance companies 
are able to settle claims for inadequate sums out of court, 
simply because of this difficulty that confronts the injured 
party. The courts have been very sparing in applying 
the principle known to lawyers as res ipsa loquitur— 
namely, that the very happening of the accident compels 
the person apparently responsible to prove, if he can, that 
he is not responsible. There are so many authoritative 
cases on the point, from both English and Scots courts, 
that I cannot mention them here, but to those interested 
I would suggest a reading of Mr. Justice McCardie’s judg- 
ment in Gayler and Pope v. Davies (1924). They would 
do well to consider whether the present state of judge- 
made law on the point is satisfactory and whether it can 
by any means be regarded as finally established. Some 
innocent party may yet find his case on the point being 
argued at great expense in the House of Lords, and it is 
more than doubtful whether the common law on this point 
will be found equal to our modern needs. 

But probably the most significant illustration of the 
failure of our English courts to live with the times is to 
be found in the history of trade unions. Here the courts 
failed to do precisely what they did in the case of divorce 
law. No adequate law was provided by Parliament when 
nearly a hundred years ago the trade union movement 
became a powerful factor in our national life. So judges 
had to work on principles that had been propounded before 
the industrial revolution, and, despite the fact that some 
of these principles were out of touch with realities, they 
felt unable to modify them. They were left with the time- 
honoured principles about ‘‘ restraint of trade ’’ and “‘ con- 
spiracy,’’? with the result that decisions were given like 
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those in Taff Vale Railway v. Amalgamated Society of 
Railway Servants (1901) and Amalgamated Society of 
Railway Servants v. Osborne (1910), decisions which were 
technically sound in law, the law being what it was, but 
quite out of harmony with then existing conditions. There 
was much criticism of the courts at this time, and unfair 
charges of class-prejudice in judges were recklessly made. 
Few realised that there was at hand an illustration of the 
drawbacks of ‘* judge-made law.”’ The fault lay primarily 
with Parliament for not amending the law in time. Had 
Parliament done so, the amendments would in all prob- 
ability have been moderate and reasonable. As things 
happened, so much ill-feeling was aroused that, in order 
to upset one decision of the courts, Parliament was induced 
to pass the Trade Disputes Act of 1906, which went very 
much further in the opposite direction, and has ever since, 
despite amendment in 1927, been a strange feature of our 
statute book. However, the important fact here is that 
many thousands of pounds of hard-earned trade union 
money had to be spent in declaring the existing law before 
Parliament could be moved to supply new law on the point. 
Parliament acted much more promptly, and saved much 
expense to the public and trade unions when, in 1927, it 
declared that certain kinds of strike were illegal. During 
the general strike of 1926 litigation was begun and a 
declaration obtained that the whole movement was illegal 
and outside the protection given by Parliament to trade 
disputes (National Sailors’ and Firemen’s Union v. Reed, 
1926), but the litigation did not go far, and Parliament 
stepped in to put an end to all doubts on the point. The 
whole development of trade unions would have been far 
more peaceful and less embittered if throughout Parlia- 
ment had defined the legal principles which should be 
applied to them. 

A substantial drawback of the system of siaeexnade 
law is that judicial decisions given in cases between indi- 
vidual parties often affect, by laying down new legal prin- 
ciples, countless people who are not directly concerned in 
the litigation. When Parliament introduces a new legal 
principle, presumably the interests affected are somehow 
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represented and thus receive attention. But judge-made 
law comes as a bolt from the blue, and whole sections of 
the community may suddenly wake up to find themselves 
affected. A few recent instances of this must be sufficient. 
One comes from the Divorce reports of 1921 (Keyes v. 
Keyes and Gray). In that year Lord Merrivale decided 
that divorce courts in India had no jurisdiction to divorce 
people who were not “‘ domiciled ”’ in India, although the 
parties were married there and lived there, and although 
it was in India that the events happened which gave 
grounds for divorce. This decision made a serious muddle 
of the private affairs of many who were ‘“‘ domiciled ”’ in 
England, but who had been divorced in India. Those 
who had remarried found themselves bigamists and their 
children illegitimate. The matter was so serious that in 
the same year Parliament passed a special Act to render 
such divorce decrees valid. In this case the decision was 
on March 10, and the Act came into force on July 1, but 
such quick remedies are not always possible. 

Another case soon after the Great War sorely tried the 
betting community. In 1920 (Dey v. Meyo) the Court of 
Appeal and in 1922 (Sutters v. Briggs) the House of Lords 
put an interpretation upon the Gaming Act of 1885 which 
enabled the losers of bets who had paid their debts by 
cheque to recover the amounts from the winners. Great 
was the consternation, and nine months after the decision 
in the House of Lords Parliament repealed the section of 
the Act of 1885 which had caused the difficulty, and pre- 
vented future actions of this sort. 

Again, in 1922, thousands of Scotch landlords received 
an unpleasant shock from the decision of the House of 
Lords (Kerr v. Bryde) that only landlords who had gone 
through the formality of terminating their tenants’ tenan- 
cies could legally demand the increases of rent which the 
law then permitted. This was a pure formality, as both 
landlords and tenants knew well that under the law as it 
was then the tenants could not be ejected. Vast interests 
were affected by this case, which was about one house on 
Clydebank let at £2 Os. 1d. a month. Seven months later 
the law was altered by Parliament. Such shocks as this 
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are part and parcel of the system of judge-made law. They 
may happen at any time, and it is not always that Parlia- 
ment intervenes. 

Many other illustrations of the weaknesses in our system 
of judge-made law could be cited. It is bad enough for 
litigants to have to spend their money in establishing the 
law, but it is worse for them to have to do so merely in 
order that Parliament may be induced to say that the 
loser was right after all. As Lord Craigmyle (better known 
as Lord Shaw of Dunfermline), one of the most liberal- 
minded Law Lords of this generation, once said: ‘‘ The 
casus improvisus is always with us; and in ninety-nine 
cases out of a hundred it must be settled before Parlia- 
ment can turn.’’ Put more simply and callously, this 
means that sometimes Englishmen cannot get good law 
until somebody has “‘ belled the cat ’’ at considerable ex- 
pense, like Sir Henry Peek, whom we met in an earlier 
chapter. 

In the next chapter we will close our study of judge- 
made law and thus be prepared to consider whether it is 
pdssible, without abolishing the advantages that the 
system gives us, so to modify it that the hardships to 
individuals in which the system results can be minimised 
or perhaps obviated. 


CHAPTER V 
THE UNCERTAINTY OF LAW 


** Certain it is that our laws, as they now stand, are subject 
to great uncertainties and variety of opinion, delays and eva- 
sions.’’—Bacon (1614). 


*‘ The variety and repugnancy of judgments of common law 
do oftentimes put men to hope for victory in causes whereof in 
reason they had no ground at all. ... Divers men in divers 
ages upon the same case give divers judgments.’’—HosseEs 
(c. 1681). 


** As to the certainty of the law, it would be very hard upon 
the profession if the law was so certain that everybody knew 
it. ... The misfortune is that it is so uncertain that it costs 
much money to know what it is.”,"—LorD MANSFIELD (1774). 


THOSE who have read the preceding chapters will realise 
that our legal system, great merits though it undoubtedly 
possesses, is inherently an expensive system to work. Nor 
is it certain in its working. The famous saying of Coke 
and Lord Hardwicke that ‘‘ certainty is the mother of 
repose, and therefore the law aims at certainty,’’ has been 
quoted already, and I fear that it must be doubted whether 
the law is more certain now than it was when these words 
were first used. In 1876 a famous Master of the Rolls said 
that ‘‘ there is no such thing as law which is uncertain. 
The notion of law means a certain rule of some kind ’’ 
(Hammerton v. Honey, 1876). But he was giving to the 
word ‘“‘law’’ a very narrow meaning. In its everyday 
sense law is very uncertain. 

No lawyer in the world has so difficult a task, when 
requested to advise clients about their legal position, as 
has the lawyer under the English system. To give an 
opinion on even fairly simple facts may involve consider- 
able research among the innumerable volumes of law re- 
ports, and lawyers who do this quite rightly expect to be 
paid. The respect paid in our system to precedents neces- 
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sitates this research. Counsel who go into court without 
having equipped themselves with authoritative precedents 
are treading dangerous paths, and before some judges they 
cannot feel that confidence in their ability to secure a cor- 
rect judgment which they would like; and there is always 
the possibility that their opponents, who, perhaps, have 
more astute ‘* devils ’’ to make their researches for them, 
may produce a precedent sufficiently analogous to impress 
the judicial mind. When it happens that a lawyer has 
to advise on a point which has never been decided before, 
he is, in fact, guessing what the judges will decide. This 
must necessarily be a matter that is to a large degree 
speculative. As Sir Samuel Romilly wrote in 1807: ‘* It 
is so difficult, in the state of uncertainty which the law is 
in, to satisfy one’s mind upon many questions put to one; 
and in many cases it must depend so much upon the par- 
ticular mode of thinking of the judges before whom the 
question may happen to be brought, what the decision 
will be.’? We all know of the gibes that are so freely 
made against ‘‘ counsel’s opinion ’’; candid laymen some- 
times regard it as a document which at considerable length 
and expense says nothing of any value. But counsel are 
not always to blame. It may be inevitable that law is so 
very uncertain, but uncertain it undoubtedly is, and the 
first essential for improvement is that we should realise 
and frankly admit this. 

Even where after centuries of judge-made law Parlia- 
ment has given us a code on a particular branch of law— 
the Sale of Goods, Bills of Exchange, Carriage of Goods 
by Sea are examples—our system is such that the old 
decisions and old statutes have to be recorded in the text- 
books, and frequently have to be studied by the prac- 
titioner. Thus the most used textbook on the Sale of 
Goods Act, 1898—one of the best statutes that we have 
and the work of Sir Mackenzie Chalmers—cites one case of 
the year 1608 (Grantham v. Hawley), one case of 1748, 
one of 1776, two of 1788, and a large number of the time 
of George III. The ‘‘ Table of Statutes Cited ’’ begins with 
an Act of Parliament passed in the year 1580. Not many 
years ago an important case about the sale of goods, 
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involving the always difficult point about the exact time 
when the property passes from the seller to the buyer, 
was decided by the Privy Council. In the judgment of 
the court, decided cases of 1878 and 1874 were closely 
analysed, and one of 1848 was examined, and this was 
done, although the law had been codified in 1898 (the 
Parchim, 1918). 

Where the law has not been put into statute form, 
decided cases, both ancient and modern, have a supreme 
importance, and they are of enormous number. In the 
standard work on the law of agency, for example, there 
are well over 8,500 cases, and the cited Acts of Parliament 
begin with the year 1678. In one of the many books on 
the law of landlord and tenant, a branch of the law where 
Judge-made law and statute law are inextricably mingled, 
over 5,000 cases are cited, and the index of these alone 
occupies 110 pages of print. The list of statutes cited 
begins with one of 1266, and there are 98 statutes referred 
to which were passed before Queen Victoria came to the 
throne. The whole book, apart from the voluminous 
index, contains over 1,200 pages. Similar statistics could 
be produced about books on every branch of the law. 

This will be a convenient moment to remind lay readers 
of this book of that maxim that is fundamental in 
English law—namely, ignorantia juris excusat neminem 
(Ignorance of the law excuses no one). This maxim is 
applied to laymen as well as to lawyers, but even the 
lawyer does not exist who can claim to know the law of 
England. However much we may improve the form of 
our law, this must ever remain so. But the form in which 
our law stands today and the universal acceptance of the 
authority of precedent make it more difficult than it need 
be to ascertain what the law is. 

Many instances could be given to show that a large 
number of precedents does not by any means result in 
the law becoming clear. Often it is a case of the more the 
precedents, the greater the muddle. For instance, there 
is the always difficult problem of what lawyers call the 
‘limitation ’’ of actions. If, for instance, a man does not 
pay his tailor’s bill for six years, according to a merciful 
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Act of Parliament in 1628 no action can be brought to 
enforce the debt. But upon this fairly simple piece of 
statute law the judges have, as I have already shown, 
given numbers of decisions importing many restrictions 
which are not in the Act. One of these is that a debt is 
taken out of this ‘‘ statute of limitations ”’ if the debtor 
gives an express and unconditional promise to pay. There 
are dozens of reported precedents, beginning in 1680, on 
this subject, and with what result? Let Lord Sumner 
answer: ‘°° The decisions on the exact meaning and effect 
of the precise words employed by generations of shifty 
debtors are, it is agreed on all hands, irreconcilable ”’ 
(Spencer v. Hemmerde, 1922). So all these litigants have 
in this instance spent their money freely, only to achieve 
a muddled result. So long ago as 1884 a distinguished 
judge in the Court of Appeal said, when one of these cases 
came before that court: ‘‘I regret that we have to add 
one more to the cloud of cases which are collected around 
this particular point’? (Green v. Humphreys). But, as 
our system has not been changed, the cloud has become 
bigger and denser, and the only prospect of improvement 
is the prospect of drastic law reform. 

The vital point for this generation today—and it has 
been to this that I have been leading up since this book 
began—is that the fate of Mr. Bernard or of Sir Henry 
Peek or of the thousands of others at whose expense judge- 
made law has been propounded, may be the fate today of 
anyone who enters any law court in this country as a party 
to a dispute. Despite all the vigorous reforms of the past 
and the criticism of generations that have gone, the system 
continues to produce similar results. So long ago as 1878 
an anonymous Queen’s counsel wrote to The Times: 
** Surely the law of England should not be left to work 
itself out, as chance may happen, at the sole expense of 
some unfortunate litigant whose fault it is not that the 
law is obscure. ... Each leading case falls heavily on 
some poor suitor... .’’ But this and all other warnings 
have gone unheeded. 

I doubt very much whether any of the Mr. Bernards of 
the past wanted to establish the law of England. Their 
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legal ambitions were of a more material kind. They 
wanted to win or defeat some claim; usually to win or to 
avoid paying some money. There was once a learned 
lawyer in the time of William III. of whom it was said 
that he deliberately worded his will in obscure terms so 
as to give rise to litigation that would settle points that 
had troubled him professionally in his lifetime. I cannot 
believe the story. Today more than ever litigants are not 
interested in establishing some new point of law. The 
blight upon our present system is that any case brought 
before the courts may become involved in some doubtful 
point of law or procedure, and then the money of one of 
the parties has to be freely spent to solve the conundrum. 
Often as I read reports of cases I find myself wondering 
what the litigants would have said, if at the outset they 
could have been told that their money would be spent to 
solve this particular problem. And over and over again I 
have wondered, when pleading some obstruse point in 
court, what that silent and rather bewildered ‘‘lay client”’ 
in the front row, whose money is being staked for this 
forensic battle, must be really thinking. Happily for his 
peace of mind he usually has no idea until long after the 
case is over of the size of the bill of costs that is being 
piled up under his name in the solicitors’ ledger. 

It is necessary to remember that the majority of liti- 
gants are highly respectable people and that half of them 
play the réle of defendant, which means that it was not 
they who set the law in motion. So many of those who 
do not see the need for law reform seem to be, perhaps 
unconsciously, under the impression that litigants only 
have themselves to blame for the situations in which they 
are involved after their actions are over. But access to 
the King’s courts is one of our elementary constitutional 
rights. Though the majority of us may go through our 
lives without being litigants, litigation may be forced 
upon us at any time. 

One of the important factors in this connection is that 
to this day there are many quite elementary problems 
which do not happen ever to have been decided by the 
courts. One such instance is mentioned on p. 24; the 
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words in Halsbury’s digest of the law of contract will bear 
repetition: ‘‘ The question whether a letter of acceptance 
can be anticipated by telegram, or by any other means 
of communication, and revoked before it reaches the 
person who made the offer, has never been expressly de- 
cided by the English courts.’’ Any one of us may become 
involved in the solution of that problem, possibly by the 
House of Lords. To take a domestic illustration: Mrs. A 
is looking for a cook. She hears of B as a permanent 
cook (if there are such beings) and of C who “ obliges ”’ 
temporarily. She cannot get an answer from B, and one 
evening in desperation she writes to C to engage her. 
Next morning Mrs. A hears to her joy that B will come, 
so Mrs. A wires to the temporary C to cancel her letter. 
Was there a contract and can C claim a week’s wages? 
If Halsbury’s editor is correct, new judge-made law would 
have to be invented to answer the riddle, and as C would 
probably have no money, she would be able to appeal to 
Court of Appeal and House of Lords without much 
anxiety, and Mrs. A would at least have to pay her own 
lawyers’ bill, whatever the final decision. 

It will be useful to take at random a few of the hitherto 
unsolved problems, so that we may see what ordinary 
problems they are. A Mr. Proctor has posted up some 
handbills offering a reward to the individual who would 
give information to Police Superintendent Penn leading 
to the conviction of somebody who had committed a cer- 
tain crime. Police Constable Gibbons, before the bills 
were posted, communicates important information which 
ultimately leads to the conviction of the criminal and the 
information reaches Superintendent Penn after the an- 
nouncement of the promised reward. Can Gibbons claim 
the reward from Proctor, although when he gave the in- 
formation he did not know of the reward? One would 
think that he ought not to recover. But this happens to 
be a true story, and in 1891 the High Court decided that 
the reward should be paid (Gibbons v. Proctor). But that 
great authority Sir Frederick Pollock says that this case 
**is clearly not law as reported,’’ and Halsbury’s editor 
says that ‘‘ the soundness of this decision is open to ques- 
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tion.’? So if history repeats itself, there will be no law 
on the point that is likely to carry weight. 

It is never difficult to invent very ordinary circum- 
stances which would give rise to very ordinary, but none 
the less entirely original, judgments. When budding 
barristers hold ‘‘ moots ’’—arguments of imaginary cases 
before someone learned in the law—it is not difficult to 
invent facts which open out untrodden judicial paths. It 
is, of course, always easy to think of fresh facts to illus- 
trate the application of legal principles, but facts which 
show that there is no authentic legal principle that can be 
applied are also not far to seek. 

One of the simplest points, which affects literally 
millions of our people, is at the time of writing undecided. 
In a case of 1927 (De Vries v. Sparks), a dispute between 
a landlord and his tenant about a humble house at Chis- 
wick which was let on a weekly tenancy, a learned High 
Court judge happened to say in the Divisional Court that 
the ‘‘notice to quit ... was invalid ... because the 
notice was not one to determine the tenancy on any fixed 
date, the words used being merely ‘on or before Septem- 
ber 25.’’’ Unfortunately a law reporter recorded these 
words. As a result, in many County Courts these words 
have been taken seriously, so that countless small landlords 
have lost their cases and had to pay costs. For the words 
**on or before’’ appear in innumerable notices to quit ; they 
are used in the printed forms which stationers in poor 
quarters sell to landlords. This remark from the Bench 
was promptly used by smart lawyers representing tenants 
successfully to defeat perfectly legitimate claims which 
landlords were making. This remark from the High Court 
Bench was precisely one of those which Lord Campbell, 
in his days as a law reporter, would, according to himself, 
have mercifully omitted from his report. It was quite un- 
necessary for the decision of the appeal in which it was 
made; in other words, it was merely an obiter dictum. 
No argument on this point had apparently been addressed 
to the court and the learned judge who made it was never 
informed either that the majority of notices to quit were 
made out in this way, or that in the past many judges 
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had used words which would seem to justify the conclu- 
sion that ‘‘ on or before September 25’ was a sufficiently 
unambiguous expression to satisfy the law. I would 
invite legal readers to study in this connection the judg- 
ments in the Court of Appeal in Phipps v. Rogers (1925). 
Of course this wording in a notice to quit is foolish, as the 
landlord usually has no power to turn his tenant out 
before the date named. But I doubt whether, if the point 
were taken to the High Court, it would be held that a 
weekly tenant who, for instance, on September 12 gets a 
notice to quit saying that he must leave the premises ‘* on 
or before September 25 ’’ would succeed in getting a deci- 
sion that the notice was bad because it was uncertain. 
Until some landlord or tenant takes the point on 
appeal to the Divisional Court, the law on the point will 
remain uncertain. At the time of writing landlords in 
some parts of London, for instance, lose their cases if they 
use these forms and in other parts they win; it all depends 
upon the County Court judge. In The Times recently 
(May 10, 1980) there was reported a pathetic invitation 
given by one County Court judge to litigants before him 
to take this particular point for decision on appeal in the 
High Court. But the parties refused. Why should they 
spend £100 in making law for everybody else? Muddle 
is not so bad for the individual as ruin. And if they had 
taken their case to the Divisional Court, the Court of 
Appeal or even the House of Lords might have reversed 
the decision either on a further appeal in the same case or 
in a later appeal by somebody else. I know from experi- 
ence how acute this small problem has been for years. 
Yet under our present system nobody in authority can 
give certainty, unless two litigants invest about £100, and 
possibly several hundreds, in obtaining one or more deci- 
sions from our courts of appeal. The point is, in practice, 
mainly of importance to landlords and tenants of dwellings 
let on weekly tenancies, but it is often crucial for them. 
In 1928 an acute conflict of judicial opinion arose as 
to the proper interpretation of a section of the Larceny 
Act of 1916, which is the section that penalises blackmail. 
A man named Denyer was prosecuted and convicted and 
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the Court of Criminal Appeal upheld the conviction. How 
serious a view was taken of this particular brand of black- 
mail is shown by the fact that Denyer was sentenced to 
six days’ imprisonment (which probably meant an im- 
mediate release owing to his having technically been in 
custody for six days already), whereas the judge had 
power under the Act to award penal servitude for life. 
In 1928 a similar point arose in the civil courts. It would 
be wearisome to go into details of the arguments, but it 
is sufficient to say, in the words of the Law Journal at the 
time, that ‘“‘ the two cases were based on exactly similar 
circumstances.’’ In the civil case (Hardie and Lane v. 
Chilton) a jury had given a verdict for £182, and the 
judge had directed them that the law was as the Court of 
Criminal Appeal had laid it down in the Denyer case— 
little wonder, as the learned judge was one of the judges 
in the Court of Criminal Appeal in that case. The de- 
fendants appealed. The Court of Appeal said that Rex 
uv. Denyer was wrong, that the judge in the court below 
had misdirected the jury by following that decision, so 
accordingly there must be judgment for the defendants ; 
the plaintiffs, who had been awarded £182, thus lost their 
verdict and paid all the costs of both trial and appeal. 
That was bad enough for plaintiffs who could cite so 
recent a judicial precedent in their favour. But worse 
followed. About a fortnight after this judgment was given 
by the Court of Appeal the Lord Chief Justice, who had 
presided in the Court of Criminal Appeal in the Denyer 
case, made the following announcement in open court: 
** It may be well to make it clear, for the purposes of the 
administration of the criminal law, that, unless and until 
the decision in Rex v. Denyer in this court is reversed by 
the only competent tribunal [the House of Lords], it is 
binding upon and will be enforced by this court.’’ Thus 
there was uncertainty about the law, and also about so 
important a point as to whether the decisions of the Court 
of Appeal are or are not binding upon the Court of 
Criminal Appeal. Once again the uncertainty was allowed 
to continue, and will continue until someone at his own 
expense obtains a decision from the House of Lords. The 
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pronouncement of the Lord Chief Justice could not be 
effective in practice, because, if any judge did not choose 
to follow it, the result would presumably be an acquittal 
by the jury, and from an acquittal there is no appeal. 
Under our system there was no responsible authority to 
take the matter in hand and get the law declared. 

A few more doubtful points can be briefly mentioned. 
Anyone desirous of legal immortality cannot do better 
than bring a claim against the landlord of a building let 
as flats or offices. If the roof or common staircase is 
defective and he suffers injury, a wide field of uncertain 
law is open to him. In 1916 (Hart v. Rogers) the law on 
this subject was laid down by the High Court. In 1918 
this decision was dissented from by the same court (Dun- 
ster v. Hollis), and in 1924 it was held (Cockburn v. 
Smith) to be ‘‘no longer an authority.’? We have seen 
already the fate of Miss Fairman in 1928 in her efforts to 
obtain satisfaction in this branch of law. But even now 
the law is far from clear. 

Another uncharted legal sea awaits the litigant who 
embarks upon a breach of promise action. If the gentle- 
man who is alleged to have made the promise of marriage 
dies, can the lady bring her action against his executors? 
Some authorities say that the action can be brought if the 
lady can prove that by the breach of promise she actually 
suffered damage in pounds, shillings and pence. Here is 
the latest judicial pronouncement on the subject: ‘*‘ With 
regard to the first broad point, that this was an action 
for breach of promise and came to an end with the death 
of the promisor, speaking for himself, he [the learned 
judge] was of the opinion of Lord Justice Swinfen 
Kady in Quirk v. Thomas, when he said, ‘I have grave 
doubts whether the action will lie, even if special damage 
be proved.’ But he [the learned judge] should not decide 
this case on that ground and, if it stood alone, should 
send it for trial.’? The unusual, but very practical, course 
had been taken in that case of going before the judge on 
the preliminary issue as to whether such an action could 
be brought or not. The judge continued: ‘In view of 
the dicta on the cases, it would be presumption for a 
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judge of first instance not to do so’’ (Riley v. Brown, 
1929). These last words are a frank admission that to get 
the law settled litigants must go beyond ‘“‘ the judge of 
first instance ’’ (meaning the High Court) to one or two 
courts of appeal. So there is ample judicial encourage- 
ment to set out to solve this particular legal problem. 

Another involved legal conundrum is whether a motor- 
driver, when overtaking a led horse, must pass it on the 
off side or slow down to allow the horse to be led to the 
off side and then pass it on the near side. In 1925 two 
learned authors of a book on “‘ Collisions on Land ”’ wrote 
that ‘‘in England the question is open for consideration, 
unfettered by any statutory regulation.’’ In Scotland it 
has been decided that there was a ‘‘ custom of passing 
horses so as to keep the man leading the horse between 
it and passing vehicle’? (Umphray v. Ganson, 1917). But 
no English litigant has established this law. 

A more frequent, and indeed very ordinary, problem 
that is not finally settled is that mentioned on p. 84— 
namely, the extent to which an innocent person who is 
injured by a street accident, and who usually knows 
nothing of how the accident happened, has to shoulder 
the burden of proving that somebody involved in the acci- 
dent was negligent before he can recover compensation 
for his injuries or damage. 

Business men are frequently brought up against unde- 
cided points of law. There are, for instance, important 
undecided points about bankers and the Statute of Limita- 
tions. Until 1921 the textbooks stated that the period 
prescribed by the Statute of Limitations began to run 
against the customer at the time when he paid his money 
into the bank, and even such experienced and learned 
judges as Lord Esher and Lord Lindley acquiesced in 
this view. But in 1921 the Court of Appeal, in a case of 
Joachimson v. Swiss Bank Corporation, overruled this 
view of the law and decided that a demand by the cus- 
tomer for payment was ‘a necessary ingredient in the 
cause of action against the banker,’’ the consequence 
being that the Statute of Limitations cannot become effec- 
tive until six years after the customer has demanded pay- 
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ment of his money from the bank. In view of this case, 
the textbook writers have had to consider the opposite 
problem: can the customer plead the Statute of Limita- 
tions when the bank seeks to recover an overdraft, or must 
the banker first make a demand? I recommend a study 
of the different textbooks on banking law on this point. 

One more instance: A brings an action against B, and 
B brings in C, claiming that C should indemnify him for 
A’s action. When the action is tried, B wins against A. 
Who, if anyone, is to pay C’s costs of the action? A has 
lost the action, but he did not sue C. B brought C into 
the proceedings, but he has won. In 1889 a Chancery 
judge decided that C should pay his own costs (in re 
Salmon, Priest and Appleby, 1889). But this seems no 
adequate solution of the problem, and the editor of the 
‘Yearly Practice’’ put ‘‘ sed quxre’’ against this case. 
One day hundreds, and perhaps thousands, of pounds 
may well depend upon the overruling of this decision. 

These are merely random examples of undecided pro- 
blems—the two last have proved important in my own 
professional experience—to show how easily people with 
ordinary, and sometimes petty, disputes may find that 
the law of England can only be made at their expense. 
These examples show the drawbacks of making legal pro- 
gress by waiting for precedents and some of the difficulties 
which result when there is no adequate law-making by the 
Legislature. 

Whenever any catastrophic event happens, why is it 
that a whole series of law cases usually follows? The 
facts are usually not in dispute, but it is at present no- 
body’s duty to propound law to meet unexpected con- 
tingencies and, until new law is propounded, it is often 
found that there is no law, or at least that the law is 
uncertain. 

In June, 1902, King Edward VII. was due to be 
crowned, but the coronation was postponed owing to his 
sudden illness. A whole series of lawsuits followed. Thus 
a Mr. Henry agreed to hire a flat in Pall Mall for the pur- 
pose of viewing the procession and to pay £75 for the two 
days ; £25 was paid as a deposit, and on the postponement 
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of the coronation procession he refused to pay the balance. 
The landlord, Mr. Krell, sued in the High Court for the 
balance, and Mr. Henry counter-claimed for the return of 
his deposit. The Law Reports say that ‘‘ the facts were 
not disputed.’’ Unfortunately for the parties their trans- 
action involved a difficult question, to quote Lord Justice 
Vaughan Williams, as to ‘‘ the extent of the application 
in English law of the principle of the Roman law which 
has been adopted and acted on in many English deci- 
sions.’” The High Court judge decided in favour of Mr. 
Henry on both claims. Then Mr. Krell appealed, and 
Mr. Henry, apparently doubting the accuracy of the 
judge’s decision that he should have his deposit returned 
to him, withdrew his counter-claim. The Court of Appeal 
dismissed the appeal with costs (Krell v. Henry, 1903). 
In another case about the same time the Civil Service 
Stores sued a steamship company for the return of £1,500 
paid to hire a steamer for the purpose of taking trippers 
to the naval review at Spithead. In this case the High 
Court judge decided in favour of the defendants, but 
ordered each party to pay its own costs. Both sides were 
dissatisfied with that decision and went to the Court of 
Appeal, where the defendants succeeded and obtained 
their costs in both hearings (Civil Service Co-operative 
Society v. General Steam Navigation Co., 1908). Many 
other actions on similar facts were fought, and in one 
(Chandler v. Webster, 1904), also about a room hired for 
the procession, the Court of Appeal reversed the decision 
of the High Court judge as to the law applicable to the 
merits of the case. 

These cases were believed to have settled the law, but in 
1924, when a similar point of law had to be considered by 
the House of Lords, arising out of quite different facts, one 
of the Law Lords (Lord Dunedin) said this: ‘* As to the 
coronation cases, none of these reached your Lordships’ 
House, and it has been mooted that some at least of them 
were wrongly decided. . . . I can confidently affirm that 
some of them at least would have been decided otherwise 
in Scotland ’’ (Cantiare San Rocco v. Clyde Shipbuilding 
Co., 1924). So, after all the time, trouble and expense 
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given by the litigants in the cases after the postponed 
coronation, the law on these points, which often arises on 
various sets of facts, has not been settled. That learned 
lawyer Sir Frederick Pollock, in his book on the law of 
contracts, says: ‘‘ Only the House of Lords can review 
these decisions [of the Court of Appeal in the coronation 
cases], but they are not universally approved in the pro- 
fession.”? What opinion can counsel give as to the prob- 
abilities of success when this is the state of the law? The 
most accurate opinion to give would be: ‘‘ This case may 
have to go to the House of Lords, and I think the House 
will decide so and so.’’ But no client is likely to appre- 
ciate such an opinion or the prospect which it holds out, 
and until either a millionaire or a pauper takes action, the 
House of Lords is not likely to have its opportunity of 
finally declaring the law. 

Closely akin to these problems are those that arise on 
the outbreak of war. The subject is too technical to be 
dealt with here. All that can be said is that, seeing what 
detailed preparations were made long before 1914 as to 
what was to be done should war break out, it seems 
strange that nothing was done to lay down authorita- 
tively the guiding principles governing the effect of war 
on private contracts. Here again Parliament did not 
provide the law, and the courts were left to work out the 
problems that arose at the expense of the parties. Even 
now it cannot be said that the law on the subject is clear. 

With us the doctrine is fundamental that, unless Parlia- 
ment makes law, the only ordinary means for ascertaining 
the law is for a case to be brought before the courts by 
parties concerned. In the United States of America this 
doctrine has been carried even further than with us, for 
there, as we have seen, the validity of the laws passed by 
the Legislatures can be called in question if they conflict 
with the written Constitutions. This important function 
is also left to interested parties. To quote Lord Bryce’s 
great work on ‘‘The American Commonwealth ’’: 
‘While the [American] Constitution was being framed 
the suggestion was made, and for a time seemed likely to 
be adopted, that a veto on the acts of State Legislatures 
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should be conferred upon the Federal Congress. .. . 
This would have meant that the Congress at Washington 
could have dealt with any laws of the separate States 
which were unconstitutional. But the old English rule 
was preferred, so ‘‘ when the court acts, it acts at the 
instance of a party’’ who, of course, has to risk the 
expense. The United States of America, like ourselves, 
leave vital principles of law to be settled by the courts in 
disputes between private parties. To take one, and that 
probably the best known, decision of the Supreme Court 
as an example, the Dred Scott case, decided in 1857 (Scott 
v. Sandford). This was an action by a negro against his 
master for assault, and the court decided that a slave, who 
had gone temporarily to a free state and later returned to 
live in a state where slavery was recognised, could not be 
a citizen capable of suing in the Federal Courts. Ques- 
tions of vast constitutional importance, including the 
validity of an Act of Congress of 1820, were decided in 
that case, all against the negro Scott, who presumably 
was ordered to pay the costs of the trial. If ever a 
judicial decision caused a war, this could be said of the 
Dred Scott case. It was only after the Civil War of 1861 
that the people, by the Thirteenth and Fourteenth Amend- 
ments of the Constitution (1865-1868), put the matter 
right. 

In addition to the rule that courts of law under the 
English system only propound the law when parties bring 
cases before them, a doctrine has long been accepted that 
only the actual points necessary for the particular judg- 
ments will be decided. General statements about prin- 
ciples which would be helpful in other cases—obiter dicta, 
they are somewhat contemptuously termed—are not en- 
couraged under our system and, if they are made, they 
are not considered to be binding. As Sir Henry Maine 
wrote in his classic ‘‘ Popular Government”’: ‘‘ No general 
proposition is laid down by the English tribunal, unless it 
arises on the facts of the actual dispute submitted to it 
for adjudication.’’ The practical difficulties that arise 
under our present system when obtter dicta are given have 
just been referred to in connection with a landlord’s 
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notice to quit. The feeling against obiter dicta has fre- 
quently been emphasised by the House of Lords. In the 
famous case of Quinn v. Leathem, a much-discussed deci- 
sion about trade unions, Lord Halsbury, then Lord Chan- 
cellor, said that ‘‘ every judgment must be read as applic- 
able to the particular facts proved, since the generality of 
the expressions which may be found there are not in- 
tended to be expositions of the whole law, but governed 
and qualified by the particular facts of the case. ... A 
case is only an authority for what it actually decides.”’ 
Again, in the case in the House of Lords which threw 
doubt on the law laid down in the coronation cases just 
mentioned, both Lord Birkenhead and Lord Dunedin 
were specially careful to limit the scope of their judgments 
to the merits of the actual case before them, so as to leave 
open for future decision the doubts about the coronation 
cases. 

Sometimes, however, our judges have gone further and 
have attempted to guide future generations by supplying 
general statements of law, but the reputation of the 
judges who have done this has seldom been enhanced 
thereby. Thus the ‘‘ Dictionary of National Biography ”’ 
says of Lord Westbury that ‘‘ the authority of his judg- 
ments has been much weakened ”’ because ‘“‘ he frequently 
decided a great deal more than the facts of the case re- 
quired.’’ For the same reason Lord Chief Justice Cole- 
ridge once called Lord Westbury’s ideas ‘‘ crude and 
shallow ’? and described him as ‘‘ the dupe of the exceed- 
ing beauty and ingenuity of his own language.’’ These 
are somewhat harsh judgments, but they show how 
severely the judges are restricted by this convention. 

Our legal constitution does, however, provide in theory 
for declarations of the general law being given by judges, 
independently of actual litigation. The House of Lords 
has a right to require the judges ‘‘to answer abstract 
questions of existing law,’’ but there is a great prejudice 
against this method of declaring the law. In 1884 the 
House of Lords ordered that a Bill for incorporation that 
had been promoted by the London and Westminster Bank 
‘be taken into consideration of the learned judges,”’ and 
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asked them the question whether the Bill was inconsistent 
with the rights of the Bank of England. Four days later 
the judges attended before the Lords, and counsel both for 
the Bank of England and for the petitioners began their 
arguments. They were, however, interrupted because the 
judges went on strike. Their lordships requested ‘‘ to be 
excused from giving an answer,’’ because, they said, ‘it 
was doubtful if the question put to them is a question 
confined to the strict legal construction of existing Acts of 
Parliament ’’ (in re London and Westminster Bank, 1884). 

This was by no means the first effort to obtain general 
propositions of law from the judges, but the judges have 
usually complained or refused to help. One judge’s objec- 
tions were upheld in the time of Queen Anne and again 
in 1754, when the House of Lords wanted guidance on the 
question whether Jews could legally purchase and hold 
lands in England. Judicial counsel was again sought 
about Fox’s Bill on the law of libel. But the most famous 
instance of attempts to obtain general rulings from the 
judges is that of the McNaghten case. In 1848 McNaghten 
was indicted for murdering Sir Robert Peel’s secretary in 
the parish of St. Martin’s-in-the-Fields. The miserable 
creature had mistaken the unfortunate secretary for his 
master and, after medical evidence, the jury brought in 
a verdict of ‘‘ Not Guilty on grounds of insanity.’’ There 
was a great public outcry and the matter was debated in 
the House of Lords. There it was decided to take the 
opinions of the judges. All the judges duly attended and 
abstract questions were put to them, but they by no 
means relished the task set them. The Lord Chief Justice 
spoke of ‘‘ the extreme and almost insuperable difficulty of 
applying those answers to cases in which the facts are not 
brought judicially before them.’’ He added that “as it 
is their duty to declare the law upon each particular case, 
on facts proved before them, and after hearing arguments 
of counsel thereon, they deem it at once impracticable— 
and at the same time dangerous to the administration of 
justice, if it were practicable—to attempt to make minute 
applications of the principles involved in the answers given 
by them to your lordships’ questions.’? Mr. Justice 
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Maule urged his brother judges to refuse to answer the 
questions put to them. These questions, he said, ‘‘ do 
not appear to arise out of, and are not put with reference 
to, a particular case, or for a particular purpose, which 
might explain or limit the generality of their terms.’’ He 
complained: ‘‘I have heard no argument at your lord- 
ships’ bar or elsewhere.’? However, the judges gave, 
through the mouth of the Lord Chief Justice, such answers 
as they could and with such success that to this day the 
‘‘ McNaghten Rules ’’ govern the law of England as to the 
definition of insanity with reference to criminal responsi- 
bility. There is a tendency today to call the wisdom of 
those rules in question on medical and _ psychological 
grounds, but that does not concern us here. The im- 
portant fact for us is the method of propounding the law. 
It is very doubtful whether, under present conditions, the 
experiment of 18483 will ever be repeated. We shall see 
in the chapter on ‘‘ Bureaucratic Justice ’’ that a recent 
proposal to provide a procedure somewhat on these lines 
was withdrawn. But the proposal was called for by a real 
necd, a need that our present system does not supply. 

When a court has a big legal problem before it, and 
learned arguments have been addressed to it from the 
different points of view, it may well seem a pity that the 
opportunity should not be taken to declare the general 
principles concerned once and for all, so that in future the 
law may be clear. It has, therefore, at times been sug- 
gested that a beneficial change would be to abolish the 
rule that obiter dicta are not binding; in other words, 
that judges, especially in appeals, should not be limited 
to the facts of the case before them, but should generally 
seek opportunities for giving pronouncements on the prin- 
ciples of law which the case involves. This view has the 
Support of so great a lawyer and law reformer as Sir 
Samuel Romilly. He wrote in the Edinburgh Review in 
1817: 

**It would be a prudent part to provide, by one com- 
prehensive rule, as well for those possible events as for 


the actual case that is in dispute, and, while terminating 
the existing litigation, to obviate and prevent all future 
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contests. This, however, is to the judicial legislator 
strictly forbidden.” 


The abolition of the rule against obiter dicta has many 
obvious advantages. But it has one insuperable draw- 
back. Apart from the power of the House of Lords to 
obtain general legal rulings from the judges, a power 
which, as I have said, is not likely to be exercised again 
under existing conditions, the only opportunities for such 
general declarations of law occur in individual litigation. 
To abolish the rule against obiter dicta would, therefore, 
saddle the individual litigant with a heavier burden than 
ever. Not only would the courts at his expense decide 
the law applicable to his case, but the declaration of the 
general principles of the law on the subject might well 
add to the length and cost of his action. It would be un- 
wise under present conditions to depart from the general 
rule that judges should limit their decisions to the facts of 
the cases before them. Some other machinery might well 
exist, however, to declare general principles of law when 
required. This will be the theme of chapters that are to 
follow. 


CHAPTER VI 
EXCESSIVE OUTPUT 


‘‘This continual heaping up of laws without digesting them 
maketh but a chaos and confusion, and turneth the laws many 
times to become but snares for the people.’’—Bacon (1607). 


‘“‘The law of England is notoriously formless to a degree un- 
paralleled in Europe, and is rendered annually more so by the 
copious addition to it of new matter by persons imperfectly 
acquainted with what it already contains.’’—THomMas ERSKINE 
HOLLAND (1870). 

‘*My own view is that this slavery of case law which exists 
today is doing infinite hurt to English law. To my mind, prin- 
ciples and decisions should change with the times. I am more 
and more convinced of it as I look at the appalling chaos of 
case law by which judges are governed by decisions given in 
the sixteenth and seventeenth centuries. I have been looking 
at some of the decisions of that period which are said to govern 
me. All I can say is that they were given at a time when 
superstition was so prevalent and foolish notions so dominant 
that one would reject these decisions as being vanities but for 
the doctrine of precedent.’’-—Mr. Justice McCarpir (1930). 


From previous chapters some idea will have been gained 
of the enormous amount of English law that exists today. 
From time to time the question has been raised whether 
the output of judicial precedents has not grown to pro- 
portions that are unwieldy and beyond the needs of the 
community. Thus in a preface to a volume of law reports 
issued in 1794 (5 Modern Reports) we find the editor tell- 
ing how ‘‘a country lawyer who was afterwards advanced 
to the seat of justice’? had said that the reports ‘‘ were 
too voluminous.’’ The learned judge had said that ‘‘ when 
a student he could carry a complete library of books in 
a wheelbarrow, but that they were so wonderfully in- 
creased in a few years that they could not then be drawn 
in @ waggon.’’ That judge would stir in his grave at the 
sight of a modern law library. A pantechnicon van would 
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be required to carry the innumerable volumes of law 
reports that exist today. 

About the time of which this judge was speaking there 
were, it has been estimated, some 150 volumes of reports, 
both common law and equity. In the early Stuart days 
there had been about fifty to sixty volumes. Lord Camp- 
bell wrote of Lord Tenterden (Chief Justice 1818-1882) 
that ‘‘the whole of the common law of this realm he 
carried in his head and in seven little red books. ... In 
these every reported case was regularly posted.’”’ If this 
was true of Lord Tenterden, he has had no successor. In 
his day the bulk of judge-made law was growing rapidly, 
and it has grown more rapidly ever since. In 1867 it was 
calculated that there were 1,800 volumes of judicial deci- 
sions, without reckoning 150 volumes of Irish reports. 
The number of cases reported was reckoned at 100,000. 
Sir Frederick Pollock estimated that in 1895 there were 
1,825 volumes of judicial reports, 2,010 including the 
Irish decisions. The growth since then has been in geo- 
metrical progression. 

That great work known as Halsbury’s ‘‘ Laws of Eng- 
land’’ includes, apart from indexes, 28 substantial 
volumes of an average of about 1,000 pages each; a 
special volume gives a ‘‘ Consolidated Table of Cases ”’ 
that are cited in these 28 volumes, and this mere list of 
cases has 1,009 pages with a rough average of 100 cases 
on each page; to keep the work up to date a supplement is 
issued every year, and this usually has about 2,400 pages. 
The two volumes containing the ‘‘ Consolidated Table ”’ 
of the cases cited in the forty-four volumes of the ‘* English 
and Empire Digest ’’ contain 2,458 pages with about a 
hundred reported cases on each page; in other words, 
about 245,000 judicial decisions are referred to in that vast 
work. 

With regard to new judge-made law, two rival books are 
issued annually to cover the cases reported in the previous 
year; the ‘‘ Annual Digest of English Law ”’ usually con- 
tains about 1,000 new cases each year. The annual out- 
put of volumes by the semi-official Incorporated Council 
of Law Reporting is usually two volumes of Common Law 
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decisions (sometimes three), two volumes of Chancery 
decisions, one volume of House of Lords and Privy 
Council appeals and one of Statutes, each of the volumes 
being considerably bigger than the average novel. In 
addition we have many annual volumes issued by legal 
journals and The Times newspaper. 

Yet in 1868 Lord Westbury complained that ‘‘ at this 
time there are at least forty or fifty distinct sets of reports 
pouring their streams into the immense reservoir of law 
and creating what can hardly be described, but may be 
denominated a great chaos of judicial legislation.’’ If 
there was chaos then, matters have become more chaotic 
since, and yet there is no plan on foot to check or modify 
the unceasing output of judicial precedent. 

In 1902 Sir Mackenzie Chalmers stated that there were 
some 2,000 decisions about bills of exchange when he 
prepared the codifying Bills of Exchange Act of 1882. 
The latest edition of the standard textbook on this subject 
refers to over 2,750 cases, as well as to the statute law on 
the subject, which begins with a law of 1551. Nine 
hundred cases are referred to in the smaller work on the 
Sale of Goods Act, 1898, and Benjamin’s larger work on 
the contract of sale refers to about 4,000. When first pub- 
lished in 1868 ‘‘ Benjamin on Sale ’’ had 715 pages; it now 
has 1,209. It seems clear, therefore, that under present 
conditions the codification of the law (which will be the 
subject of the next chapter) does not in itself solve the 
problem of the ever growing output of judicial precedent. 

This being the state of affairs, one understands why it 
has been that other countries have not adopted English 
law. One begins to understand also why the codification 
of the law, the almost universal procedure in other 
countries that have evolved their own legal systems, has 
not been widely adopted in England. 

It should be stimulating for us to realise that we are 
how, and have long been, in the condition of Rome before 
the time of Justinian. Gibbon wrote that ‘in the space 
of ten centuries the infinite variety of laws and equal 
opinions had filled many thousand volumes which no 
fortune could purchase and no capacity could digest.’’ 
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Brougham said on the same subject, in his famous speech 
of 1828, that the Roman law “before Justinian would 
overload many camels.’’ Even Justinian’s remedy, codi- 
fication with repeated new editions of the code, will not 
avail us, unless we can devise some way of controlling the 
creation of new precedents and of improving the form in 
which they are propounded. This is the most. difficult 
problem that confronts law reformers of today. It seems 
strange that it has received so little attention in the past. 
Learned writers have exhausted themselves on the pros 
and cons of codification, but astonishingly little thought 
has been given to the problem of controlling or re-model- 
ling judge-made law. 

Periodically there have been murmurings and grum- 
blings. ‘* The stock [of cases] already in hand is not only 
rich, but sufficient,’? wrote Jeremy Bentham; but there 
is more orthodox authority on the point. I have quoted 
Lord Westbury’s statement in 1868. In 1882 Sir Frederick 
Pollock wrote in his ‘‘ Science of Case Law ’’: 


‘* My own opinion is that the bulk of our current series 
of authorised Law Reports is at least double what it ought 
to be. Much stricter control ought to be exercised both 
by the general editor and the judges.’’ 


But how can the judges exercise control? Whatever 
they decide may create a precedent, and today, as I have 
shown, even if a decision be not recorded in the reports, 
it may be authoritatively quoted, if anybody is able to 
prove what the decision was. It is no unusual thing to 
find in the books on Practice, for example, the word 
‘‘ unreported ”’ after the name of a case that is cited as 
an authority. 

As a last witness let me recall Fitzjames Stephen, 
whose name and work will be often mentioned. ‘‘I do 
not think,’’ he wrote, ‘‘ the law can be in a less creditable 
condition than that of an enormous mass of isolated 
decisions and statutes assuming unstated principles ; cases 
and statutes alike being accessible only by elaborate 
indexes.’? And he went on to bemoan... ‘‘ the preju- 
dice which exists against all attempts to state the law 
simply.”’ 
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In an earlier chapter I have given the example of the 
numerous reports about acknowledging a time-barred debt 
to show that a mass of reported decisions by no means 
results in clarity. Indeed, it is sometimes true that an 
accumulation of precedents makes it singularly difficult 
to extract any fundamental principle. Here, for another 
instance, is a naive confession from the ‘‘ Yearly Practice ”’ 
as to a point of considerable importance—namely the rules 
governing the consolidating of different actions: ‘‘ The 
cases . . . seem to disclose no principle and the decisions 
depend mainly upon the special circumstances of each 
case.”? But eleven cases are there cited on this point 
alone. 

But despite all grumblings about the mass of law which 
exists today and the abundant crops that are harvested 
every year, no proposal is forthcoming to deal with the 
problem. ‘‘ That confusing forest of learned judgments 
which constitutes the common law of England’”’ still 
remains—the quotation is from an unorthodox, but 
refreshing, source, namely Mr. A. P. Herbert’s delightful 
** Misleading Cases in the Common Law.’’ And the 
forest is getting bigger every day. Once more we are 
suffering in common with those overseas who have followed 
in our legal paths. ‘* The published reports of our appel- 
late courts,’? wrote an American lawyer, Mr. F. N. Jud- 
son, are becoming ‘‘a burden almost too great to be 
borne.’’ But so far neither side of the Atlantic has 
suggested a remedy. 

Happily, all lawyers of today are not blind to the situa- 
tion. No one of the present generation has a greater 
knowledge of the common law than Mr. Justice McCardie. 
Respect for our traditional ways is certainly not wanting 
in him. But present conditions moved him to say in 
Middle Temple Hall in 1927: 


**T realise that our guiding rule of obedience to prece- 
ents may some day need modification.”’ 


It is certain that there can be no real reform of existing 
defects in our judicial machinery without some modifica- 
tion of the fundamental principles of judge-made law. 
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The problem is one of extreme difficulty, and many factors 
have to be taken into account. But analyse our system 
as one will, at the end of the analysis one always finds 
that ‘‘ our guiding rule of obedience to precedent ’’ is one 
of the principal difficulties in the way of reform. 

Probably all laymen will say at once that the whole 
system of judge-made law should be abolished, and that 
it is the duty of Parliament to put the law into a neat 
and concise code, so that everybody may understand it 
and have easy access to it. This, as we have seen, was 
the ideal put forward by Gibbon. Seneca wrote that “ it 
is right that a law should be short in order that it may be 
the more easily grasped by the unlearned.’’ Those who 
believe in this ideal will be in distinguished company, for 
in 1607 King James I. urged: ‘‘ Leave not the law to the 
pleasure of the judge. It were less hurt that all the 
approved cases were set down and allowed by Parliament 
for standing laws in all time to come.”’ Unfortunately, 
matters are not so simple. For centuries we have accepted 
the rule of precedent, and thus we have an enormous mass 
of judge-made law, quite apart from the legislation of 
Parliament, and this law it is impossible to put in small 
compass ; nearly all of it is much too valuable to discard. 

Jeremy Bentham would have liked to have seen the whole 
of the then existing law repealed and in its place a new code 
set up upon philosophical principles. He pleaded ‘‘ that 
the code be prepared altogether in a style intelligible to 
the commonest understanding,’’ in order “‘ that everyone 
may consult and find the law of which he stands in need 
in the least possible time.’? Then follows his famous 
passage : 


‘* * Citizen,’ says the legislator, ‘ what is your condition ? 
Are you a father? Open the chapter ‘‘ of Fathers.’’ Are 
you an agriculturist? Consult the chapter ‘ of Agricul- 
turists.’’’ ”’ 


These words have often been quoted by law reformers 
of the past, but not the most ardent of them has suggested 
that the ideal thus put forward by Bentham has ever been 
possible in modern times. Only by annulling all existing 
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law and abolishing the rule of precedent for the future 
could we have a complete code, and even then the simpli- 
city for which Bentham pleaded would not be attained. 
Practical lawyers have to admit that England can never 
attain to the level of simplicity of the land of Brobdingnag, 
where, according to Lemuel Gulliver in Swift’s immortal 
satire : 


‘*No law of that country must exceed in words the 
number of letters in their alphabet, which consists only 
in two and twenty. But, indeed, few of them extend even 
to that length. They are expressed in the most plain and 
simple terms, wherein those people are not mercurial 
enough to discover above one interpretation. And to 
write a Comment upon any law is a capital crime. As to 
the decision of civil causes, or proceedings against 
criminals, their precedents are so few that they have little 
reason to boast of any extraordinary skill in either.’’ 


Bentham successfully proved the defects of the existing 
system, but he failed to convince his generation, or its 
successors, that the true remedy was the one that he 
suggested. His idea of a complete codification of the law 
of England cannot be understood unless it is realised that 
it was but one branch of a complete theoretical and 
scientific system which Bentham evolved. The Utili- 
tarians had faith in their ability to reduce all human 
thought and conduct to logical systems. Bentham’s plea 
for the codification of law—and he was ready to provide 
codes for India, Spain, Russia, and even Morocco, as well 
as for England—cannot be separated from his enthusiasm 
to systematise all human relationship. The whole of the 
human species could in his mind be dealt with on one line 
of conduct. Later generations have discarded most of 
such ideas, except, perhaps, in the realm of modern 
politics, where generalisations and a passion for standard- 
ising human kind seem more popular than ever. But 
though we have to discard much of Bentham’s teaching 
and realise that some of his ideas for codifying law have 
to be abandoned, none the less the underlying principle 
for which he contended was sound. 

There were, as we have just seen, supporters of the idea 
of a complete codification of our judge-made law long 
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before Bentham’s day. So long ago as 1549 a Bill was 
presented to Parliament to achieve this object. Let the 
historian Bishop Burnet tell the story (‘‘ History of the 
Reformation ’’): 


‘There was also put into the House of Commons a Bill 
for reforming of processes at common law, which was sent 
up by the Commons to the Lords; but it fell in that House. 

It was proposed that the common and statute laws 
should be, in imitation of the Roman law, digested into a 
body under titles and heads. . . . But this was too great 
a design to be set on, or finished, under an infant King. 
If it was then necessary, iit will be readily acknowledged 
to be much more so now.’ 


The volume in which these words appear was written 
in 1681, and the necessity of which the Bishop wrote has 
remained to this day. About 1614 Bacon submitted to 
the King a ‘‘ Memorial touching the Review of the Penal 
Laws and the Amendment of the Common Law.’’ He 
urged that the law reports ‘‘ may be purged and reviewed, 
whereby they may be reduced to fewer volumes and clearer 
resolutions.”? Bacon also agitated for the purging of the 
statutes, and in the year 1614 he brought in a Bill for this 
purpose. Shortly afterwards a committee reported that 
it had found among the statutes ‘‘ almost 600 fit to be 
repealed as snaring.’’ In 1620 Bacon offered the King to 
compile a ‘* Method and Digest of Your Laws,”’ but he was 
too wise to recommend a complete codification of the 
common law. ‘‘I dare not advise,’’ he wrote, ‘‘ to cast 
the law into a new mould.’’ He would have been content 
with ‘‘ a digest or recompiling of the common Jaw and that 
of the statutes.”’ But Bacon’s ideas, sound though they 
were, made little progress. The lawyers as a whole did 
not approve of the goal of simplicity. With the brusque 
candour with which he usually wrote of lawyers, Bentham 
said: 


‘*¥It is the lawyer’s interest that people should con- 
tinually suffer for the non-observance of laws which, so far 
from having received efficient promulgation, have never 
yet found any authoritative expression in words. This is 
the perfection of oppression; yet, propose that access to 


THE LAWYER’S PREJUDICE 115 


knowledge of the laws be afforded by means of a code, 
lawyers, one and all, will join in declaring it impossible. 
To any effect, as occasion occurs, a judge will forge a rule 
of law.”’ 


Bishop Burnet narrates in his life of Chief Justice Hale 
how ‘*‘some complaining to him that they looked on the 
common law as a study that could not be brought into a 
scheme, nor formed into a rational science, by reason of 
the indigestedness of it and the multiplicity of the cases 
in it, which rendered it very hard to be understood, he 
[Hale] said ‘he was not of their mind.’’’ In modern 
times great judges have said much the same. Thus, for 
instance, in a case about negotiable instruments in 1902 
(Edelstein v. Schuler) Lord Mersey said: ‘‘It is to be 
remembered that the law merchant is not fixed and stereo- 
typed; it has not yet been arrested in its growth by being 
moulded into a code; itis . . . capable of being expanded 
and enlarged, so as to meet the wants and requirements 
of trade in the varying circumstances of commerce.”’ 
Most lawyers who know the advantages that our system 
has brought to us will instinctively be inclined to agree 
with these opinions. Yet the problem of unwieldy law 
remains. 

From the time of Bracton, in the thirteenth century, to 
our own day many have tried to produce digests and codes 
of our law, but their labours have never been accepted as 
being more than valuable treatises. 

It is as useless to argue the merits of codification in the 
abstract as it is to maintain that judge-made law is all- 
suficing. If we could dismiss from our minds the import- 
ance of securing the maximum certainty in the administra- 
tion of law, and if we could forget the hardships that judge- 
made law inflicts upon the litigants at whose expense 
precedents are created, then codification, or even any 
Statute law, would have no advantages. So long ago as 
1744, in a famous case of Omychund v. Barker, Lord 
Mansfield, when Solicitor-General, is reported to have 
Said: *‘ A statute very seldom can take in all cases, there- 
fore the common law, that works itself pure by rules drawn 
from the fountain of justice, is for this reason superior to 
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an Act of Parliament.’? Taking these latter words too 
literally, Bentham, in his “‘ Rationale of Judicial Evi- 
dence,’’ poured out wild and abusive criticisms upon the 
head of the great Chief Justice for having dared to suggest 
that judge-made law was superior in power to statute law. 

The merits and drawbacks of legislation, as contrasted 
with those of judge-made law, will be discussed in the next 
chapter. Here it is only necessary to emphasise what, I 
hope, is already clear, that the problem to be faced is far 
more difficult than any mere choice between judge-made 
law and legislation. Each has its advantages, each its 
drawbacks. Those who are in favour of the general prin- 
ciple of codifying the law have to bear in mind that this 
method of propounding the law is always beset by the 
danger that a statute, however adequate at the time of 
its passing, may not provide for circumstances that arise 
afterwards. This has often happened in the past. Again, 
statutes may enumerate certain things that are known at 
the time, and then later the question may arise whether 
something that has come into existence later is included. 
The telegraph-telephone case already mentioned is an illus- 
tration of this danger. I was once told of a defence in an 
Egyptian court that killing by the use of a revolver could 
not be unlawful, as the Koran did not mention revolvers. 

The extreme view against judge-made law was once put 
by Fitzjames Stephen, the most enthusiastic codifier of 
the last century. He illustrated the advantages of codifi- 
cation by drawing a parallel with Bradshaw. ‘‘ That code 
is puzzling enough,’’ he said, “‘ but what would be our 
state if we had to discover our route by examining and 
comparing all the orders given by the directors of railways 
from their origin and interpreting them in accordance with 
a set of unwritten customs, putting special meanings upon 
the various terms employed ?”’ 

Codification is a highly difficult process, and one that 
has not been received with any enthusiasm in this country. 
Some progress has been made, but it is not in itself or by 
itself a remedy for our ills. In the next chapter I will 
endeavour to show the extent to which it has been 
attempted in England and elsewhere. 


CHAPTER VII 


THE BOOK OF THE LAW 


‘¢ How shall lawyers be otherwise than fond of this brat of 
their own begetting, or how should they bear to part with it?’’— 
JEREMY BENTHAM. 

‘¢Even Englishmen will not much longer be persuaded that 
the most convenient way of making known a rule, with which 
every citizen is presumed to be acquainted, is to leave it to 
be guessed at as the result of a comparison of perhaps fifty 
statutes and a score of reported cases.”—THomMsas ERSKINE 
Ho.Lianp (1870). 

‘*To reduce unwritten law to statute is to discard one of the 
greatest blessings we have for ages enjoyed in rules capable of 
flexible application.’’—Mr Justice TaLFOURD (1853). 


Berore dealing with our past attempts to codify our law 
or the wisdom of proceeding with this gigantic task, it 
would be well to consider briefly the merits and demerits 
of statute law. For statute law has its own inherent draw- 
backs. It is worth while to glance at some of these. 

In the first place, it is obvious that, even as regards 
non-political laws, Parliament can enact bad law as well 
as good. In the past quite serious mistakes in Acts of 
Parliament have caused trouble. The judges in the courts 
are usually very polite, outwardly, to the handiwork of 
the Legislature. ‘‘We ought in general,’’ said Lord 
Blackburn in a House of Lords appeal of 1888 (Young v. 
Mayor of Royal Leamington Spa), ‘‘in construing an Act 
of Parliament, to assume that the Legislature knows the 
existing state of the law.’? But this assumption has not 
always been correct, as the standard book on ‘‘ The Inter- 
pretation of Statutes’? (Maxwell) clearly shows. The 
author there enumerates as examples mistakes in many of 
the Enclosure Acts of olden time. Where obvious mis- 
takes are found in Acts of Parliament, the courts do 
their best not to be bound by them, but cases are 

117 


118 THE BOOK OF THE LAW 


on record where such mistakes have had to be applied 
literally. 

Not only can Parliament enact bad laws, but Parliament 
can, and often does, enact laws that, by reason of their 
incompleteness or obscurity, turn out to be rich gold mines 
to the legal profession. The classic example is the Statute 
of Frauds of 1677, every word of which, it has been said, 
has cost a king’s ransom to construe. 

Another, and better known, example is the Married 
Woman’s Property Act, 1882. In a later chapter I will 
deal with the attitude of the old common law to the ques- 
tion of married women’s property It will suffice here to 
say that before the Act of 1882 a husband was undoubtedly 
liable for all civil wrongs committed by his wife, and had 
to be joined as a co-defendant if his wife was sued for a 
civil wrong committed by her. Then came the Act of 
1882, which made the whole of a married woman’s personal 
property her own and separate estate, and enabled her to 
sue and be sued as if she were a single woman. Did this 
legislative change in the law alter the old common law as 
to a husband’s liability for his wife’s wrongs? It would 
have been simple for Parliament to have made this clear. 
But in 1886 two judges of the High Court decided that the 
Act of 1882 was not an Act “‘ for the relief of husbands ”’ 
(Seroka v. Kattenburg, 1886). There was a great deal of 
difference of opinion in the legal profession on the point, 
and some judges struggled against this interpretation of 
the Act. In 1900 an attempt was made to get this decision 
over-ruled in the Court of Appeal, but it was unanimously 
confirmed by three Lords Justices (Earle v. Kingscote, 
1900). The matter was reopened in the House of Lords 
in 1924, but there the same decision was given by three 
Law Lords to two, Lord Birkenhead being one of the dis- 
senting minority (Edwards v. Porter, 1925). Lord Birken- 
head said frankly: ‘‘ I believe that Seroka v. Kattenburg 
was wrongly decided.”’ So it is clear that uncertainty in 
the law can arise from Acts of Parliament as well as from 
judge-made law. 

Another danger which attaches to statute law arises 
from the doctrine that in England an Act of Parliament, 
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unlike a judicial decision, cannot become obsolete. Unless 
repealed, it remains theoretically the law. Before the 
process of cleaning up the statutes began, about a century 
ago, many strange provisions in Acts of Parliament were 
theoretically still in force. Maxwell gives a wonderful list 
of them. They include laws providing for burning alive 
women convicted for treason. Drawing and quartering 
were still part of the sentence for treason until 1870. The 
following is a homely instance of statute law that was in 
effect, but not legally, obsolete. From 1886 to 1926 it was 
the law of the land that anybody who carried ‘‘ bread for 
sale in and from any cart . . . shall be provided with and 
shall constantly carry in such cart... a correct beam 
with scales with proper weights’’ in order that the 
purchaser could have the bread weighed before his, or 
more usually her, eyes. The penalty for disobedience to 
the statute was £5 for each offence. When the Bread Acts 
Amendment Act of 1922 was on the anvil, I was ‘* devil- 
ling’’ for a prominent political lawyer, and he referred 
this Bill to me. I was only a bachelor then, but I knew 
enough of domestic life to know that this section of the 
Bread Act of 1886 was not enforced. I had never seen 
scales on a baker’s cart as one sees them on coal carts. 
But the 1922 Act left this piece of statutory law untouched. 
In 1926 the Sale of Food (Weights and Measures) Act 
repealed the 1886 section and substituted the sensible rule 
that ‘‘ every person carrying bread for sale or delivery to 
a purchaser shall, if so required by an inspector of weights 
and measures, permit the inspector to weigh the bread.”’ 
The inspector, not the baker’s roundsman, has now to 
have the scales. But every baker and every roundsman 
was in constant danger, theoretically, of a £5 fine until 
1926. 

Even today a few impossible laws survive just because 
they have been overlooked. Happily, however, either the 
police or the law courts usually find ways of leaving such 
legislative relics unnoticed. But the danger of allowing 
statute law to remain too long unrevised is none the less 
& very real one. 

It may fairly be said that, had it ever been possible to 


120 THE BOOK OF THE LAW 


carry out the Benthamite ideal of complete codification, 
many of the big changes that have taken place in our law 
since his day would have been in practice impossible, for 
his code would have been a millstone. This is the point 
that Lord Mersey probably had in mind when he used the 
words that I have quoted in the previous chapter (Edel- 
stein v. Schuler, 1902). It is often found more difficult to 
change a code than to introduce changes through judge- 
made law. Parliament can periodically be stirred to deal 
with a particular branch of judge-made law, whereas, if 
we had a complete code, alterations to meet changing 
needs might well be, to judge from the experience of other 
countries, more difficult to achieve. 

It is not encouraging for believers in wholesale and 
immediate codification, if there are any such today, that 
in the past branches of the law which Parliament has kept 
rather severely under its own control are by no means 
more conspicuous for clarity or simplicity than those 
branches in which the whole of the law has been pro- 
pounded by the judges. For the intricacies of our land 
laws, which, even after the big changes of 1925, are still 
a heavy burden on the community, Parliament and not 
the courts is mainly responsible. No judges have ever 
rivalled the subtleties of such statutes, for instance, as 
those of ‘‘ Quia Emptores,’’ ‘‘ De Donis,’’ ** of Uses,’’ or 
‘Sof Wards and Liveries.’’ Writing about two of these, 
‘*De Donis ”’ and ‘‘ of Uses,’’ Sir Frederick Pollock went 
so far as to say that ‘‘ these two most unhappy feats of 
legislative interference are answerable for nearly the whole 
of the extraordinary complication in which dealings with 
land are still involved in England.’’ 

I am by no means seeking to belittle the value of codifi- 
cation. I am merely urging that codification by itself will 
not lead us to a legal paradise. The process of codifica- 
tion must be a slow one, and along with progressive codifi- 
cation should go a reconsideration of our methods for 
ascertaining the law, be that law statute or judge-made 
law. Otherwise codification is not likely to benefit us. 
Indeed, I can imagine nothing that would today benefit 
the legal profession more than a large measure of codifica- 


CLEAR PRINCIPLES 121 


tion, unaccompanied by any changes in our judicial 
methods. The flood-gates of litigation would be opened 
and lawyers would grow rich. But the public would suffer. 
Unless codification comes along with a revision of our 
methods of litigation and appeal, it would inflict grave 
losses on the community. 

There are, of course, great advantages in codification. 
The trees cease to obscure the forest. To quote Fitzjames 
Stephen again, than whom nobody knew more about the 
subject: ‘‘ A practitioner ... gets to see that it [the 
law | is shorter and simpler than it looks and to understand 
that the innumerable cases, which, at first sight, appear 
to constitute the law, are really no more than illustrations 
of a comparatively small number of principles.’’ It is 
one of the great merits of a code that it lays down authori- 
tatively short statements of general principles. Where 
there is no code, the enunciation of general principles, 
unless it happens that great judges have found it possible 
to proclaim broad principles in individual cases coming 
before them, is left to textbook writers. But textbook 
writers have to consider every reported judicial decision 
that has any bearing upon their subject. Every recorded 
decision has created law, or interpreted the law, and has 
to be given its position. Thus it frequently happens that 
those who set out to write legal textbooks are overwhelmed 
by the mass of decisions on details, and that points of very 
minor importance that happen to have been judicially 
decided receive an inflated prominence, to the detriment 
of any clear summarising of general principles. Individual 
cases in the courts seldom result in the enunciation of 
broad principles; as we have seen, the prejudice against 
obiter dicta tends to discourage judges from propounding 
the wider principles of law that are of general application. 
So it happens that those who search for broad statements 
of the law often find themselves immersed in statements 
of detail. 

A recent personal experience will serve as an illustration. 
A friend called at my chambers to obtain, as friends will, 
some gratuitous legal advice. He had been appointed by 
the High Court “receiver ’’ for an elderly relation, who 
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was, in the words of the beneficent Act which deals with 
such cases, ‘* through mental infirmity arising from disease 
or age incapable of managing his affairs.”? My friend 
wanted to know the extent of his powers. In a few words 
I explained the legal position of a receiver, but I felt that 
he had better have some authoritative guidance, so, as I 
was busy, I took from the shelf the twenty-fourth volume 
of **‘ Halsbury’s Laws of England ”’ and gave him to read 
that part of the article on receivers which deals with 
“‘the effect of appointment.’’ These volumes, known as 
‘* Halsbury,’’ explain under appropriate headings the 
whole of our private law, all neatly arranged in numbered 
paragraphs that resemble in appearance a statutory code. 
I went on with my work, but grunts from my friend soon 
showed me that he was in trouble. ‘* This begins all 
right,’’ he said, ‘‘ but I don’t want all this detail.”’ I 
looked at paragraph 722 which he was reading; it begins 
with the useful general statement that ‘‘a_ receiver 
appointed by the court is in no sense an agent or trustee 
for the party at whose instance the appointment is made. 
He is an officer of the court appointed for the benefit of 
all the parties. ...’’ These are useful general proposi- 
tions, but in the same paragraph follows the statement 
that ‘‘ as between vendor and purchaser the possession by 
a receiver appointed at the instance of the vendor is attri- 
buted to the purchaser from the date at which the 
purchase ought to have been completed.’’ It is scarcely 
surprising that my friend objected. No code of law could 
have combined those two sentences in one paragraph, but 
it so happens that in 1828 the latter point was decided by 
the Court of Chancery (Boehm v. Wood), so this piece of 
law had to be quoted somewhere. This is a typical inci- 
dent. In the end I had to give my friend a standard 
work on Lunacy, where alone I could find what he 
needed. 

Our textbooks are frequently economical of short state- 
ments of the law; to make these involves the writers in a 
serious responsibility, as it means the collating and analys- 
ing of many individual cases and a careful consideration 
of all possible circumstances that might arise but which 
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have not yet been brought before the courts. Textbook 
writers who are prepared to risk their reputations in sum- 
marising principles and who can keep a reasonable propor- 
tion between principles and details are not very abundant. 
It cannot be said that much encouragement is given to 
legal authors to propound principles, for unless they have 
the advantage of being dead, their opinions cannot strictly 
be cited in forensic argument. There has long been a 
rule to this effect. In 1918 it was severely enforced by 
Lord Haldane when Lord Chancellor. In an appeal before 
the Privy Council (Davies v. James Bay Railway), Sir 
Robert (Lord) Finlay was about to read an extract from 
‘‘Halsbury’s Laws of England,’’ when Lord Haldane 
objected that ‘Sit was edited by a distinguished living 
author and several eminent legal authors have written in 
it; but so far as I am concerned, I protest against its being 
cited as an authority.’’ The strict rule is that living 
authors can only be quoted as part of counsel’s arguments, 
not as legal pronouncements of any authority. 

One of the advantages of a code is that it is the result 
of a pooling of the abilities of many living authorities. 
When a code is prepared and enacted, the best legal brains 
are employed in summarising the judicial decisions of the 
past and the needs of the present and future. Where prin- 
ciples have not been declared in past litigation, they are 
propounded, and where necessary details have not come 
before the courts they are supplied. The result is a series 
of concise general statements that are of inestimable value 
to those who have, as lawyers, to advise upon the law or, 
as judges, to apply the law authoritatively to individual 
circumstances. 

A reasonable attitude on the question of codification was 
assumed by Austin. His famous thirty-ninth lecture, 
delivered about the year 1881, is full of interest today. 
‘In my opinion,”’ he said, ‘‘ a mere statement of the evils 
inherent in judiciary law is amply sufficient to demonstrate 


that codification is expedient ;’’ but, wise man that he was, 
he added: 


**I am far from thinking that the law can ever be so 
condensed and simplified that any considerable portion of 
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the community may know the whole or much of it. But 
I think it may be so condensed and simplified that lawyers 
may know it, and that, at a moderate expense, the rest of 
the community may learn from lawyers beforehand the 
legal effect of transactions in which they are about to 
engage.”’ 


Austin had too great a knowledge of code law in other 
countries to fall into the error of believing that codes are 
necessarily either simple to make or satisfactory to use. 
He realised, for instance, the limitations of the famous 
Code Napoleon of 1804 and frankly criticised its ‘‘ fallacious 
brevity.”’ 

To frame a complete code of English law, so that he who 
runs may read, is a task which certainly no English lawyer 
would undertake. Life and the transactions of men among 
themselves are too complicated. It was Lord Erskine who 
said that ‘‘ no laws can be framed sufficiently comprehen- 
sive to embrace the infinite varieties of human action, and 
the labour of the lawgiver must be confined to the develop- 
ment of those principles which constitute the support and 
security of society.’’ Lord Erskine, by the way, ought to 
have been one of our greatest law reformers. He showed 
his zeal as a reformer at the age of twenty-two, when, as 
a subaltern in the Army (having already served in the 
Navy), he published a pamphlet on ‘ Prevailing Abuses 
in the British Army.’’ He transferred his reforming 
enthusiasm to the law, but unfortunately with professional 
success his enthusiasm waned. 

Not only is life too complicated for a complete code of 
law, but we in England have to remember that, thanks 
to centuries of the rule of precedent, we have far more law 
than any other nation. We have our great heritage of 
judge-made law, and this cannot be boiled down into a 
few tidy and simple sentences. So long ago as 1189 
Glanville wrote in the preface to his ‘* Treatise on the Laws 
and Customs of the Kingdom of England ”’ that ‘‘ to reduce 
in every instance the laws and constitutions of the realm 
into writing would be in our times absolutely impossible.”’ 
This opinion of seven and a half centuries ago is more than 
ever applicable to the conditions of today. 
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The danger of a code is that it is apt to sterilise the law. 
Of the great efforts made to codify the law of Rome in the 
time of Justinian, Gibbon wrote in his *‘ Decline and Fall ”’ 
that ‘‘ six years had not elapsed from the publication of 
the code before he [Justinian] condemned the imperfect 
attempt by a new and more accurate edition of the same 
work.’’ If one could rely upon an ever vigilant examina- 
tion and constant amendment of the code, many of the 
drawbacks would disappear, but experience in other 
countries has not encouraged the belief that this is easily 
attained. 

The Code Napoleon was a triumph, but we must re- 
member the condition of law in France which called it into 
being. The code was necessary because there was no 
uniformity in the laws that were in force in the different 
parts of France, not because the national law was not in 
a convenient form. Was it not Voltaire who said that 
when a man travels in France he changes laws as often as 
he changes horses? It was to alter such conditions that 
the code was constructed. The same applies to the German 
codes. We in England have enjoyed national law for 
about seven centuries, so our needs are different. Napoleon 
is said to have boasted: ‘‘I shall go down to posterity 
with the code in my hand.’’ Certainly France has every 
reason to be more grateful for the code than for Jena or 
Austerlitz, though it is easier to criticise the code than 
Napoleon’s military strategy. So early as 1819, after a 
visit to Paris, Lord Campbell described the Code Napoleon 


as—- 


*‘ wholly insufficient to solve the vast majority of ques- 
tions coming before the tribunals. Joseph Hume and other 
such ignorant coxcombs think that the whole law of Eng- 
land might be comprised in an octavo volume, and that 
all other books connected with the law might be burned. 
Were he to attend in the Palais de Justice, he would find 
the advocates and judges in the discharge of their duty 
necessarily referring to the civil law, to the droit coutumier 
before the Revolution, to the works of Daguesseau and 
Pothier, and to a body of recent decided cases little less 
bulky than the reports which load the shelves of an English 
lawyer.”? 
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The Code Napoleon left great gaps, and in some branches 
its provisions slowly fell into disuse, because new circum- 
stances demanded new laws which the code had not fore- 
seen. There are instances where a long series of judicial 
decisions have in effect over-ruled the code. By the very 
reason of the general excellence of the Code Napoleon, its 
reform has been difficult to achieve. One of its great 
values to France has been its influence in other countries, 
notably in Latin America and even in parts of the British 
Empire. It is one of the great advantages of codified law 
that newer or less advanced countries can adopt it and thus 
become impregnated with the spirit of the mother country. 
As I have written in the first chapter, one of the draw- 
backs of our present system in England is that, owing to 
the chaotic form of our law, other countries do not adopt 
it, but turn to the neater systems of Continental countries. 
The possession of a code, however, is not enough in itself 
to attract other nations. The code has to be up to date. 
It is significant that the old Turkish civil code was largely 
modelled on the French, but after the Great War Turkey, 
as I have said, found the French code behind the times, 
so went elsewhere. 

To show the care necessary in preparing a code the 
example of Germany is instructive. Prussia received a 
code in 1751 under Frederick the Great, and each German 
State evolved its own system of law. When Germany was 
united after the war of 1870-1871, the need for a 
national law became pressing. The work of constructing 
a code began in 1874 on foundations, to quote the late 
Dr. E. J. Schuster, ‘‘ borrowed from Roman law with 
additions contributed from Germanic sources.’’ After 
many years of labour the code was published in 1887 for 
criticism and examination. In 1890 a second Commission 
was appointed to revise the draft code in the light of this 
criticism, and this revision was finished in 1895. The next 
year the code was passed by the German Parliament, but 
four years were allowed to lapse before it was put into 
force. Finally, it became effective law on January 1, 1900. 
This is the ‘‘ Biirgerliches Gesetzbuch,’’ familiarly known 
as the *‘ B.G.B.,’’ and ever since the Germans have had 
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every reason to be proud of it, About the same time a 
‘‘Trade Law Book’? was prepared and put into force. 
There is also a ‘‘ Penal Law Book ’’ and a “ Military Penal 
Law Book.’’ All four are before me as I write; they 
occupy in all six inches of bookshelf, and the highest of 
them is 64 inches high. There are also the civil and 
criminal codes of procedure. When the principles of 
German law can be so conveniently handled, can one 
wonder that countries in search of a European legal model 
turn, not to England, but to Germany or to another 
country whose legal foundations are of a similar kind? 

The experience of the United States of America is well 
worth a study in this connection. After the War of Inde- 
pendence the citizens of the new republics found themselves 
without a Constitution. The struggles to create one are 
graphically told in Mr. James M. Beck’s work, ‘* The 
Constitution of the United States.”’ It was a hard task 
for men brought up in the legal traditions of England. To 
this day our Constitution can only be found in countless 
statutes, decisions of the courts and customs. The leaders 
of the United States had to create a written Constitution, 
so that the relations of the separate States among them- 
selves and their relations with the Federal Government 
might be made clear. They eventually produced a document 
which, as Lord Bryce wrote, ‘‘ may be read through aloud 
in twenty-three minutes.’’ The experience of the United 
States since then has shown both the advantages and the 
drawbacks of codified law, and in particular the difficulties 
of combining codified law with the ordinary English prac- 
tice of judicial precedent. To quote Lord Bryce again on 
certain articles of the Constitution : ‘‘ There has sprung up 
a perfect forest of judicial constructions, working out the 
meaning and application of the few and apparently simple 
words of the original document into a variety of unforeseen 
results.’ I have already written of the famous Dred Scott 
decision of the Supreme Court. 

Some of the passages incorporated in the American Con- 
stitution have in the course of time proved veritable mill- 
stones. Thus in the Fifth Amendment, added to the 
original Constitution of 1787 so that both should come into 
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force at the same time, appear these well-known words 
‘*No person shall be . .. deprived of life, hberty, o 
property without due process of law.’’ By the Fourteent! 
Amendment of 1866-1868, after the Civil War, it was siml 
larly laid down that ‘‘nor shall any State deprive ani 
person of life, liberty, or property without due process o: 
law.’”? These are praiseworthy general statements, but it i: 
dangerous thus to make abstract principles part of the 
civil law. Our Barons at Runnymede were far wiser. They 
put similar words into Magna Carta, but they confined 
them to the criminal law. As part of the civil law, these 
phrases in the American Constitution have given endless 
trouble and must have made the fortunes of many lawyers. 
In his book Mr. Beck writes thus about them: ‘‘ The diffi- 
culty has not been in the principles of constitutional law,’’ 
but in that the ‘‘ application to complex facts and the 
ascertainment of those facts has put an impossible burden 
upon the judiciary.’’ Those simple words added to the 
Constitution have been held at times by the courts of law 
in America to prevent the passage of laws imposing an 
income tax, a matter which was put right by the Sixteenth 
Amendment of 1909-1918, and also Workman’s Compensa- 
tion Acts and other regulative acts, which as their neces- 
Sary consequence imposed burdens on the people. The 
object of the American people in passing this Fourteenth 
Amendment to the Constitution was to guarantee to the 
newly emancipated negroes their rights of citizenship. 
That object was never attained. But the courts of law 
in America made this amendment apply to the operations 
of trusts and corporations, to contracts and commercial 
practices, which were never in the minds of the authors of 
the amendment. This amendment thus became a shield 
to protect business corporations from the effects of legisla- 
tion which was passed rather to check their uncontrolled 
independence. Great political and legal battles had to be 
fought before the limitations imposed by the courts on the 
pretext of the Fourteenth Amendment could be got rid of. 
This is an extreme illustration of one of the great dangers 
of statute law. If a judge uses phrases that are too wide, 
another judge can modify his words. But whenever a 
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statute law uses phrases that are too general, serious diffi- 
culties are bound to arise. If in 1677 Parliament had, to 
take an absurd illustration, simply enacted the fourth of 
the Ten Commandments instead of passing the Sunday 
Observance Act of that year, the difficulties of trying to 
enforce it would have been even greater than they are 
today. One can scarcely imagine the legal complications 
that would follow if some of the other commandments 
became the law of the land. The Ten Commandments are 
magnificent as a guide to conduct—probably there never 
was a time when their observance in spirit was so needed 
as today—but as a code they were shown to be very in- 
adequate nineteen centuries ago. 

But apart from constitutional matters, the experience 
of America in the codification of ordinary civil law can 
teach us a great deal. I cannot do better than again quote 
Lord Bryce’s classical work, ‘‘ The American Common- 
wealth.’? ‘*‘Many of the separate States,’’ he wrote, 
‘Shave revised and codified their statutes, a corrected 
edition whereof is issued every few years. They have in 
many instances adopted codes of procedure and in some 
cases have enacted codes embodying the substance of the 
common law and fusing it with the statutes.’’ This latter 
effort was certainly bold. But in general the lawyers in 
those States where our common law has been codified 
condemn the attempt. I have heard many such con- 
demnations from American lawyers, and I notice that 
Mr. F. R. Coudert, already quoted, describes the Code of 
Civil Procedure in New York as ‘‘ a lamentable monument 
of the failure of legislative attempts at codification.’’ This 
is not encouraging, especially as it was first introduced so 
long ago as 1848. This is Lord Bryce’s summary of the 
general position as to codification in the various States: 


** With the masses of the people the proposal [to codify | 
is popular, for it holds out a prospect, unfortunately belied 
by the result, of a system whose simplicity will enable the 
layman to understand the law and render justice cheaper 
and more speedy.’’ 


While on the subject of codification in the United States 


it may be an interesting parenthesis to recall that the State 
10 
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of Louisiana, which inherited French law, enjoyed the 
services of a great English lawyer in the preparation of its 
code. J. P. Benjamin (1811-1884) lived and practised in 
his early days in North Carolina, and became so influen- 
tial in the Southern States that he became the Con- 
federate Attorney-General under Jefferson Davis during the 
American Civil War. Later he was actually offered a judge- 
ship in the Supreme Court of the United States. Benjamin, 
however, came to England, and soon possessed a large 
practice. Today he is best known as the original author 
of the classic and still leading textbook on the Law of Sale. 
It is one of the minor tragedies of our law that Benjamin 
was never employed to codify some branches of our law, 
a work for which he had every necessary qualification. 

On the whole the result of attempts to codify law in the 
United States of America is disappointing. But I am 
convinced that the doubtful results of the attempts in the 
United States have arisen because there have not simul- 
taneously been efforts to control and modify the doctrine 
of judicial precedent and to amend judicial procedure. To 
the necessity for this we shall return in a later chapter. 

Let us now turn towards some of the practical attempts 
at codification that we have seen in our own country. But 
first let us glance at our achievements in this direction in 
India. 

While British rule in India was being consolidated the 
need was soon felt for a system of law which could serve 
all the races and areas under British authority. The in- 
fluence of Bentham was still strong about the middle of 
the last century, so the minds of India’s new rulers turned 
towards the possibility of giving India a codified and 
adapted version of English law. Macaulay drafted a Penal 
Code, which lay dormant for a long time and became law 
in a revised form in 1860. Meanwhile a Code of Civil 
Procedure had come into force in 1859 and a Code of 
Criminal Procedure followed in 1861. Fitzjames Stephen’s 
Evidence Act and a Contract Act became law in 1872, the 
latter after much conflict between the various authorities 
in India. 

The work of codifying English law for Indian purposes 
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gave a great impetus to the movement for codification at 
home. In fact, strange as it may now seem, the general 
idea of codification was popular among many leading 
lawyers in the middle of the nineteenth century. 

Two distinct movements were set on foot: one to clean 
up the legislation of Parliament and another to codify 
judge-made law. The former movement has been success- 
fully pushed forward to our own day. Comparatively little 
progress has been made in codifying judge-made law. 

The modern idea of an Act of Parliament is a document 
officially printed, numbered, and indexed. An Act of 
Parliament may be very difficult to understand, but at 
least there is nowadays no difficulty in knowing what is 
and what is not an Act of Parliament or in obtaining a 
copy; I am not referring to what are called Local and 
Personal Acts. But in olden days even general legislation 
was difficult to discover. I have referred already to the 
fact that in early days the compiling of Acts of Parliament 
was almost as informal as the collection of judicial 
decisions. Not only were there no complete or authentic 
collections of Acts of Parliament, but it was impossible to 
identify what were public Acts of Parliament and what 
were purely administrative orders. The precocious boy- 
king Edward VI. encouraged a scheme for eliminating re- 
dundant statutes. Shortly after his early death a scheme 
was drawn up for “‘ reducing, ordering, and printing the 
statutes of the realm.’’ Even in those days the drawbacks 
had been realised of not having it clear what were and 
what were not statute law. Similar schemes were pro- 
pounded, as we have just seen, during the Commonwealth 
and after the Restoration. But the plan was never carried 
through until the early years of the last century. 

Between 1810 and 1822 the Record Commission expur- 
gated the statutes from the earliest times to the reign of 
Queen Anne, and their labours were continued by the 
Statute Law Revision Committee. Those who carried on 
this essential and valuable work received little help or en- 
couragement. We find, for instance, Lord Campbell com- 
plaining in 1859 that, while Parliament had just voted a 
sum of £17,000 for purifying the Serpentine, the Chancellor 
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of the Exchequer was grudging a third of that amount for 
clearing away the mud that had been accumulating for 
centuries at Westminster. That the records of Westminster 
badly needed purifying can be gathered from the fact that 
in 1855 it was estimated that there were nearly 16,000 
statutes, of which some 14,000 were obsolete. Statute Law 
Revision Acts, repealing obsolete Acts of Parliament, were 
passed in 1856 and 1861, and the work has continued to 
our own day. In 1868 Lord Westbury complained that 
statute law was in ‘‘ 48 or 44 thick quarto volumes com- 
mencing with 20 Henry III.’’ (1236). Thanks mainly to 
him and also two other Lord Chancellors, Lords Campbell 
and Chelmsford, the work has been done, and now our 
statute law is in a reasonably creditable condition. 

The limitations of codification, even of statute law, are 
well illustrated by the recent efforts of Parliament to deal 
with the maze of legislation on the subject of the Poor 
Law. In 1926, according to Mr. W. Ivor Jenning’s recent 
book on ‘‘ The Poor Law Code,”’’ there were no less than 
ninety-six statutes dealing with the administration of poor 
relief, and in addition many “‘ statutory rules and orders ”’ 
issued by the Ministry of Health and its predecessors. By 
the Act of 1927 the ninety-nine statutes were reduced to 
one, since amended by the Act of 1930. But none the less 
**the Poor Law Act of 1927 contained, and the Poor Law 
Act, 1980, contains, much that is obsolete in practice and 
more that is obsolete in terminology.”’ The language of 
the ninety-nine statutes ‘‘ varied from the Elizabethan to 
the Johnsonian, and from the sonority of the eighteenth 
century to the terseness of the twentieth. ... It was 
impossible for the draftsman [of the codifying statutes] 
entirely to modernise the language of the old statutes, for 
that language has been the subject of judicial interpreta- 
tion for over three hundred years.’’ Besides, these con- 
solidating Acts do not contain the departmental orders 
that are still valid law. So, while we have every reason 
to be thankful for the recent changes in the form of the 
law on this subject, that form is still far from perfect and 
our code is far from complete. 

In his speech of 1868, Lord Westbury boldly said: ‘I 


A CRIMINAL CODE 188 


hope, concurrently with this [Statute Law Revision], that 
the corresponding parts of the common law, extracted 
from the reports, may be added.’’ That great Lord 
Chancellor favoured general codification, but was in fact 
forced by circumstances to limit his efforts to a consolida- 
tion of statute law. But this is only a small part of the 
problem. The big question is whether the results of 
centuries of judge-made law can be put into codified form. 
Here the answer of experience is not encouraging. 

A few only of the Victorian attempts to codify our 
judge-made law can here be mentioned. Lord Brougham 
secured the appointment of Commissioners to frame a 
Criminal Code. A Bill was eventually presented and urged 
upon Parliament by Brougham in 1845. It was with- 
drawn, and in 1852 another Bill was introduced. A Select 
Committee was appointed to consider it and the judges 
were asked to advise. Eventually criticism killed the 
Bill. The proposal was revived in 1878, when Fitzjames 
Stephen’s Criminal Code Bill was introduced. This 
lingered on and survived many debates, but in the end it 
was found so much easier, in view of the opposition, to let 
it die. Meanwhile Parliament had been busy in codifying 
the statute law of crimes. In 1861 Acts were passed ‘‘ to 
consolidate and amend the statute law of England and 
Ireland ’’ relating to Accessories and Abettors, Larceny, 
Malicious Damage, Forgery, Coinage offences, Offenders 
against the Person, and also an Act to repeal a mass of 
statutes that now became obsolete. 

When Lord Coleridge (Lord Chief Justice to 1894) was 
Attorney-General, he instructed Fitzjames Stephen, who 
had drawn up the Indian Evidence Act of 1872 just re- 
ferred to, to draw a similar code of the law of evidence 
for home use. The code was ready in the form of a Bill 
in 1878, but it was never even introduced; it exists today 
in the form of a textbook, of course brought up to date. 
Fitzjames Stephen thus recorded the lessons that he 
learned from this abortive attempt at codification : 

**T used to think that it would be an improvement if 


the law were once for all enacted by the Legislature . . 
but I am now convinced by experience that the unwilling- 


184 THE BOOK OF THE LAW 


ness of the Legislature to undertake such an operation 
proceeds from a want of confidence in its power to deal 
with such subjects, which is neither unnatural nor un- 
founded. It would be as impossible to get in Parliament 
a really satisfactory discussion of a Bill codifying the law 
of evidence as to get a committee of the whole House to 
paint a picture. ... Hence if anything considerable is 
to be done towards the reduction of the law to a system, 
it must, at present at least, be done by private writers.”’ 


This is not cheering, but there seems no need to accept 
it as the last word on the subject, especially as Fitzjames 
Stephen himself added that “‘ legislation is, under favour- 
able conditions, the best way of making the law.”’ 

Greater success attended the labours of Sir Mackenzie 
Chalmers, who was, as stated in the last chapter, the 
author of the Bills of Exchange Act of 1882 and also of 
the Sale of Goods Act of 1893; to him we mainly owe the 
Marine Insurance Act of 1906. On the subject of the Bills 
of Exchange Act of 1882, its author told the American 
Bar Association in 1902 that ‘‘ the English law of negotiable 
instruments took about 150 years to develop. Its main 
principles were worked out by about 2,000 decisions, and, 
taking a moderate estimate, the taxed costs of this litiga- 
tion must have cost the parties about two million dollars.”’ 
The Sale of Goods Act of 1898 is a model of its kind. It 
has frequently been praised by distinguished judges, and 
only in 1918 Lord Parker of Waddington stated that, ‘‘ as 
is generally admitted, the Act is a very successful and cor- 
rect codification . . . of this branch of English mercantile 
law ’’ (the Parchim, 1918). 

One factor should not be overlooked. The work of 
codifying our judge-made law will in future be far easier 
than it used to be. It was one of the complaints made 
by Lord Westbury, in his great speech on law reform of 
June 12, 1868, that ‘‘ nothing has been done in the way of 
revision or expurgation ”’ of the mass of judicial decisions. 
In 1857, when he was President of the Juridical Society, 
he had said: ‘‘ The first thing that strikes every member 
of our profession who directs his mind beyond the daily 
practical necessity of the cases which come before him is 
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that we have no machinery for noting, arranging, general- 
ising, and deducing’? the volumes of judge-made law. 
‘* There is not even a body of men,”’ he continued, ‘‘ con- 
cerned to mark whether the law is free from ambiguity or 
not.’? To the House of Lords he unfolded his remedy : 


‘* The first thing to be done with these reports is to re- 
vise and expurgate them, to weed them of decisions that 
are in contradiction with one another. Where there are 
opposing decisions, to settle those which ought to remain, 
and to cleanse out and get rid of all matters that are not 
warranted by the present state of the law or applicable to 
the existing state of society.”’ 


This work was to be done by a Ministry of Justice, a 
subject to be discussed later. However, nothing was 
actually done. Largely as a result of Lord Westbury’s 
speech, a Royal Commission was appointed in 1866 ‘“‘ to 
inquire into the expediency of a digest of law, and of other- 
wise exhibiting, in a compendious and accessible form, the 
law as embodied in judicial decisions.’’ Lord Westbury be- 
came chairman and Mr. Frederic Harrison was appointed 
secretary of the Commission. Specimen digests on different 
branches of law were prepared and examined. ‘‘I think 
the civil code might be completed in three years,’’ wrote 
Lord Westbury at the time. But there was a flood of 
criticism of every proposal that was made, and, as so often 
happens, those who criticised the reformers had no sug- 
gestions for alternatives. In the end the Commissioners 
could not agree on anything but the need for a digest, 
and so the Commission expired. 

Since then we have been given from unofficial sources 
the twenty-eight volumes known as “‘ Halsbury’s Laws of 
England.’’ In addition we are being provided by the 
same enterprising publishers with the forty-four volumes 
of the ‘‘ English and Empire Digest,’’ which is giving, in 
volumes that are all carefully annotated, ‘‘ the whole case 
law of England, together with a considerable body of cases 
from the courts of Scotland, Ireland, the Empire of India,”’ 
and of the British Dominions also. 

Here are the foundations for the gradual codification of 
our law. This needs to be pressed on under authoritative 
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guidance, and thus gradually the ‘‘ confused, indeter- 
minate, inadequate, ill-adapted, and inconsistent ’’ mass 
of judge-made law—the epithets are Bentham’s—could 
become a ‘‘ manufactory of real law.’? A ‘‘ digest ”’ is 
most useful, but its greatest use is to prepare the way for 
a code. This was the vision that Lord Westbury saw. 
Writing to his eldest son (the son who, by the way, was 
the cause of the unhappy events in which Lord Westbury’s 
Chancellorship came to an end), he said that ‘‘ the digest 
of the statute law and case law are not regarded by me as 
final works ; they are materials only, to serve for the forma- 
tion of a code.’? For that code Lord Westbury realised 
that the England of the seventies was not ready. But 
the big changes in our law and the creation of the digests 
rob us of the excuse on which our grandfathers rested. 

The following words from Sir Mackenzie Chalmers’ 
address to the American Bar Association cannot be 
bettered : 


‘*T think you may compare a code to a building, and 
the common law to the atmosphere which surrounds that 
building and which penetrates every chink and crevice 
where the bricks and mortar are not. ... While any 
branch of the law is in process of formation, it is unwise 
to attempt to codify it. ... When the principles of the 
law are well settled, and when decided cases that accumu- 
late are mere illustrations of accepted general rules, then 
the law is ripe for codification. . . . If you go above and 
beyond experience, you are codifying in the air and will 
probably do more harm than good.’’ 


Numerous branches of English law are “ripe for codi- 
fication ’’ and should be codified, and the gradual codifi- 
cation of our law should be our goal. As Lord Chief Jus- 
tice Coleridge said, we want ‘‘a code; if not a code, a 
codification of certain portions of the law.’’ The ultimate 
aim should be that of Bentham. I believe that Lord 
Westbury was right when he said: “‘I am not at all dis- 
posed to disguise my own individual opinion that it is to 
the form of a code that the law of any advanced nation 
ought ultimately to be reduced.’’ To this speech Lord 
Brougham agreed, but another ex-Lord Chancellor, Lord 
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Cranworth, assured the House of Lords that even gradual 
codification was ‘‘ an impossible task.”’ 

The opponents of codification can cite history to their 
purpose. Theodosius II. was moved by the condition of 
the law of Rome in 429 to appoint a commission to codify 
the law. Both what we should call statute and common 
law were to be incorporated. In 488 the code was pre- 
pared, but it did not achieve its object. Neither did the 
labours set on foot by Justinian a century later. So there 
are time-honoured precedents, both for the attempts at 
codification during the last century and for their failure. 

We have always to bear in mind that, while codifica- 
tion will considerably ease the path, it will never by itself 
make the path easy. For, as I have said already, we 
shall have also to solve the problem of judicial precedent 
and improve our machinery of litigation. Without these 
reforms, codification is likely to be a source of widespread 
uncertainty and litigation. 

Before we turn to these problems, let us pause for a 
moment to notice that all attempts to provide us with 
codified law have met with stern opposition from the 
bulk of legal opinion. The general legal attitude has 
been, and is now, that so well described by Lord West- 
bury in the speech of 1885 from which I have already 
quoted. 


It ‘is one of the peculiarities of the English legal mind 
that it has always been averse from the duty of extracting, 
consolidating and arranging legal rules and principles in 
a plain and simple order and form. It prefers that these 
rules should be scattered up and down many hundred 
volumes of decided cases, where they lie involved and 
entangled in different combinations of facts and circum- 
stances, and that a rule should be painfully extracted for 
the occasion.”’ 


There has always been, and there is now, a prejudice 
among English lawyers against statute law, and this preju- 
dice has survived such useful and excellent examples of 
codification as the Sale of Goods Act of 1898. A story is 
told in this connection of Baron Martin. In 1874 he urged 
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the Grand Jury in a criminal trial to throw out the indict- 
ment against a partner who was accused of stealing the 
partnership money. The judge told the Grand Jury that 
@ man could not steal what was his own money. That 
was the old law, but by the Larceny Act of 1868 Parlia- 
ment, most reasonably, had altered the common law in 
this respect and, when the clerk pointed this out to Baron 
Martin, so the story runs, he angrily replied: ‘‘ The man 
who drew that Act knew nothing about the law of 
England.’’ Lord Darling’s biographer records that in a 
debate in the House of Lords Lord Darling spoke of ‘‘ the 
affection which I and most lawyers possess for the common 
law of England,’’ and he added: ‘* The statute law—those 
may praise it who admire it.’’ This preference for uncon- 
trolled judge-made law is intelligible, and yet those who 
denounce codification and statute law have no solution for 
the difficult human problems caused by the heavy cost 
and serious uncertainty of litigation under our present 
system, for which judge-made law is largely responsible. 
Dr. Holdsworth has written that the prejudice of lawyers 
against statute law may be due to the fact that Acts of 
Parliament ‘‘ are the only source of English law which do 
not originate exclusively from the lawyers.”’ 

Whatever the cause, I believe that this legal prejudice 
has to be reasoned with and overcome, both in the public 
interest and in the true interests of lawyers. As I 
endeavoured to show in the last chapter, the bulk of 
English judge-made law is, and has long been, unwieldy. 
Many branches of our private law have reached the stage 
when codification becomes both possible and useful, and 
he who will set on foot this ungrateful task will receive 
the gratitude of the public and ultimately, I fully believe, 
the respect of the legal profession. 


One other point about Acts of Parliament may well be 
mentioned here. Surely it is time that the numbering of 
Acts of Parliament should be made more rational. 6 and 
” Geo. V., c. 27, or 56 and 57 Vict., c. 71, are archaic 
methods of describing statutes. Most modern textbooks 
now give the year in which the Acts were passed, but even 
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this is by no means universal. To number Acts of Par- 
liament by the year of a sovereign’s reign seems as absurd 
as it is undoubtedly annoying. There must be many like 
myself who are constitutionally unable to remember when 
George IV. came to the throne, or to make in their head 
such calculations as adding 29 to 1887. I venture to think 
that a most beneficial reform would be to introduce the 
system adopted elsewhere in the English-speaking world 
—namely, to number statutes solely by the year in which 
they received the royal assent. Statute 8 of 1980 is much 
more intelligible than 19 and 20 Geo. V., c. 8. This small 
reform would do something to abolish that unfortunate 
atmosphere of mystery which overhangs our law and its 
administration. 


CHAPTER VIII 
THE APPEAL FROM CASAR 


‘The law is not made by casual and hasty decisions in courts 
of first instance. Its guiding principles and the harmony of its 
controlling ideas must be sought in the considered judgments 
of the higher tribunals.’’—Sir FREDERICK POLLOCK. 


Ir is, I hope, clear from what has been written already 
that the expense, delay, and uncertainty in litigation 
under the present system arise largely from the freedom 
given to litigants to appeal from one court to another. 
This is a problem common to all judicial systems. 

In one respect the English system is immeasurably 
superior to other systems. It is our traditional principle 
that lower courts are bound by decisions of appeal courts 
and lower appeal courts by higher appeal courts. No such 
rules form part of the traditional methods of, for instance, 
France or Germany, though in both those countries the 
tendency of modern legislation is to enforce the English 
rule. Any system of appeal must be an evil, though un- 
fortunately a necessary evil, but it is intolerable that 
litigants should obtain judgments at the original trials 
which are inconsistent with the legal policy already laid 
down by superior courts, with the result that appeals are 
forced upon them. The English system is certainly free 
from this defect. Decisions of the House of Lords are 
binding on all courts of inferior rank and even on the 
House of Lords itself. In 1898 (London Street Tramways 
Co., Ltd., v. London County Council), Lord Chancellor 
Halsbury, in his clear, terse way, stated that this ‘‘is a 
principle which has been, I believe, without any real 
decision to the contrary, established now for some cen- 
turies.”’ As was ruled in that case, ‘‘ an erroneous decision 
[of the House of Lords] can be set right only by an Act 
of Parliament.’’ The same cannot be said of the Supreme 
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decisions have, at times, caused immense uncertainty and 
have sometimes given rise to accusations that new appoint- 
ments of judges have been influenced by political desires 
to obtain such reversals, We are free from any such diffi- 
culties. 

Similarly, the decisions of the Court of Appeal are in 
practice observed in later appeals and are binding on all 
courts of inferior authority, but in this case the rule is not 
so rigidly applied. Thus in an appeal in 1926 (in re City 
Life Assurance Co., Ltd.) Lord Justice Warrington said : 
‘* The real question is: Are we bound by the decision of 
this court in ‘ ex parte Price’? ... Technically, I doubt 
whether this court is bound by such a decision, because 
It is a decision on a state of the law existing at that time, 
but not now existing. But whether the court is so bound 
or not, it would in ordinary cases be regarded as bound 
to follow such a decision, unless the alteration in the state 
of the law provided some clear distribution.’’ In the 
event the decision of *‘ ex parte Price’? (1875) was not 
followed. This appeal affords yet another example of the 
fluidity of judge-made law. On this question of the bind- 
ing nature of the decisions of the Court of Appeal there 
is a strange history about the decision of Lord Chancellor 
Chelmsford in the case of Hensman v. Fryer (1867) about 
the construction of wills. In 1869 (Collins v. Lewis), the 
Vice-Chancellor boldly said: ‘*‘ The decision in the case 
of Hensman v. Fryer is clearly a mistaken decision; I 
must therefore decline to follow it.’? Another Vice- 
Chancellor took the same course in 1872 (Dugdale v. Dug- 
dale), and stated: ‘‘ The court is not bound to follow 
a decision, even of the Court of Appeal, if clearly 
erroneous.’? But in 1874 (Lancefield v. Lancefield) Lord 
Chancellor Cairns followed the ruling in Hensman vw. Fryer, 
and the author of our biggest textbook on the Law of 
Wills (Jarman) says that ‘‘ Hensman wv. Fryer is generally 
accepted as good law.’’ Such difficulties as these, how- 
ever, are rare. 

As regards decisions of the High Court, these, in the 
words of Sir George Jessel (Master of Rolls, 18783-1888), 
** will be followed by the High Court itself, unless there 
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be some very strong reason to the contrary ’’ (Harper v. 
Great Eastern Railway, 1875). High Court decisions bind 
the lower courts. 

These rules help towards certainty, and we must be 
grateful for that. But there is another side to the picture. 
Appeals add very greatly to the expense of litigation, and 
they also introduce into it a most undesirable gambling 
element. The original issues in dispute tend to disappear, 
and the struggle often becomes one as to who is to pay 
the costs of the litigation. As John Jarndyce said to 
Esther Summerson, his protégée, in ‘‘ Bleak House’’: 
‘* The lawyers have twisted it into such a state of bedevil- 
ment that the original merits of the case have long dis- 
appeared from the face of the earth.... It’s about 
nothing but costs now. ... All the rest by some extra- 
ordinary means has melted away... .”’ 

Personally, I doubt whether on the whole litigants like 
any system of appeals. Of course, individual losers of 
actions think at once of appealing, but that is usually 
before the risk and cost are made clear to them. I believe 
that the majority of people who have had much experi- 
ence of litigation would say that they would prefer a 
system that does not provide for any appeal. There is 
on record an opinion from the pen of Sir John Hollams, a 
solicitor who in the last generation held an unrivalled 
position in the City of London. In his book ‘‘ Jottings 
of an Old Solicitor,’’ Sir John Hollams expressed the 
opinion that the whole system of appeals is unpopular. 
The general public and the legal profession would do well 
to take to heart his considered opinion : 


‘* My belief is that the great majority of litigants would 
be content with a patient hearing before a judge, and to 
abide by his decision. ... I believe the majority of 
suitors would prefer a system without appeal.’’ 


But, unfortunately, it is not practicable to abolish all 
appeals. It is very desirable from many points of view 
that everyone trying cases, whether civil or criminal, shall 
feel that his decisions may be reviewed by a higher court. 
The instances where there is no right to appeal in original 
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trials are very few, but I happen to have had considerable 
experience of one—namely, the post-war Mixed Arbitral 
Tribunals established under the Treaties of Peace, which 
dealt with issues of very great importance involving very 
large sums of money. From none of these tribunals was 
any sort of appeal allowed, and, without intending any 
disrespect to the learned and hard-working men who con- 
stituted those tribunals, I say frankly that the absence 
of a right to appeal was both hard on litigants and de- 
moralising to the tribunals. Yet the power to appeal at 
present opens up innumerable possibilities of hardship 
and injustice to the parties. This is a problem that needs 
earnest investigation. 

When Sir Douglas Hogg, then Attorney-General, became 
Lord Chancellor Hailsham in 1928, the Law Journal, in 
an editorial plea that he would take up many of the urgent 
problems of law reform, said this: 


** Shall we see something done to check the burden of 
appeals, which has been heavier under the Judicature 
Acts than ever it was before? The modern practice of 
successive appeals, it has been said, introduces the gam- 
bling element, and debars prudent men from embarking 
in litigation. What the suitor wants is to get a decision 
of the court, not to be the corpus vile for the judicial 
making of the law.” 


This opinion of the Law Journal confirms an opinion 
held by many learned lawyers—namely, that the Judica- 
ture Acts of 1878-1875, which did much to improve our 
machinery of litigation, made matters in many ways 
worse, so far as expense is concerned. Appeals have 
become more numerous and formidable under the system 
inaugurated by those Acts than they ever were before. 
Lord Bowen wrote in 1886 that those Acts had already 
resulted in ‘‘an enormous increase of appeals.’’ It is 
impossible here to describe the system of appeals that 
existed before these Acts came into force, but one feature 
is worth noticing. On the common law side a restraining 
feature of the old system was that in fact appeals were as 
a rule heard by judges of equal standing to the judge 
whose decision was being criticised. In 1867, Lord Sel- 


144 THE APPEAL FROM CASAR 


borne (then Sir Roundell Palmer), who was one of those 
responsible for the Judicature Acts, explained to the 
House of Commons that ‘“‘ there are three superior courts 
of common law—the Queen’s Bench, the Common Pleas, 
and the Court of Exchequer. By an ingenious device the 
judges of each two of these courts are appointed to sit 
alternately in judgment upon the decisions of the third.” 
These three courts of common law were all on the same 
level in the judicial classification, and the result was that 
the judges of the Courts of Queen’s Bench and Common 
Pleas, when hearing an appeal from the Court of 
Exchequer, would know that next time their own decisions 
might come before judges from the Court of Exchequer ; 
they would thus feel a natural desire not to over-rule the 
decision. This had a useful restraining effect. 

A great encouragement to appeal was given, soon after 
the new system came into force, by a pronouncement of 
the judges of the new Court of Appeal in 1875. The old 
rule was that a successful appellant had to bear his own 
costs. Under the Common Law Procedure Act of 1852 
the general rule about costs on appeals was that if A had 
won in the first trial and B appealed, then if B lost his 
appeal he had to pay A the costs of both trial and appeal. 
This was laid down in 1856 (Barker v. Windle). If, how- 
ever, when A won in the first trial and B appealed, B 
won his appeal, then each party had to pay his own costs 
of the appeal, but B would get the costs of the first trial 
from A, as if the original decision had been in B’s favour. 
This rule was also laid down in 1856 (Young v. Moeller). 
This system did not give B much encouragement to 
appeal; in any case, he would have to pay his own costs 
of the appeal. In 1875, however, the new Court of Appeal, 
having been given discretion about costs, announced that 
as a general rule a successful appellant would be given 
his costs, which meant the costs both of the appeal and 
of the original hearing. A litigant who won his action 
and lost the appeal was to pay for both, This has ever 
since been the general practice. 

It is a very open question whether more hardship is 
not inflicted by the new practice than under the old. At 
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any rate, the new rule, which applies usually to appeals in 
the House of Lords as well as to those in the Court of 
Appeal, is a great incentive to what may fairly be termed 
legal gambling, as the stake increases on every appeal, 
and there is always a chance of winning in the end and 
thus getting an order for all the costs in the trial and 
earlier appeals. It happens today that a second appeal 
is instituted simply in order to make the other side pay 
all the costs; the merits of the original dispute have been 
obliterated by the costs of the action and of the appeals. 
On this point, too, the opinion of Sir John Hollams is 
very instructive. A large part of his professional life was 
spent under the unreformed procedure, but late in life 
he put it on record as his considered opinion that this 
change about paying costs on appeals was operating to 
the detriment of both litigants and the legal profession. 
This was not the opinion of an old man who could not 
accustom himself to new ways. Sir John Hollams had 
been a member of the Judicature Commission, and any- 
one who reads his book will see that he whole-heartedly 
approved of the main principles of the legal reforms which 
followed on the labours of that Commission. None the 
less, he criticised the new position in regard to appeals. 
It would be useful if there could be a thorough examina- 
tion, in the light of the experience gained since 1875, into 
this question of awarding costs on appeal. 

In a sense no rules about costs on appeals can do justice, 
for there is no justice in making any litigant pay for the 
consequences of wrong rulings by judges or wrong verdicts 
by juries. A wrong decision can never be put right, 
because the additional costs must mean an additional 
wrong to one of the parties. But there is every reason 
why there should be a search for rules that would work 
the minimum hardship and, in order to find those rules, 
the new and the old practices about allotting costs could 
well be re-examined. 

But a far more important question has to be considered 
in connection with appeals, and that is whether it is wise 
that there should in any case be more than one appeal. 
We younger men of today are apt to regard the system 
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set up by the Judicature Acts as so firmly established as 
to be beyond question. But it is well to recall that the 
original Judicature Act of 1878 provided for only one 
appeal. By section 6 of that Act, the Lord Chancellor 
was to preside in the Court of Appeal, and section 20 ruled 
out any appeal to the House of Lords or Privy Council. 
Lord Selborne, the father of the whole scheme of reform, 
had long held that this was the right policy. In the same 
speech from which I have quoted already, he pleaded that 
‘* we should, if possible, constitute a single court of final 
appeal, and we should, at all events, permit only one 
appeal in any case decided by a superior court.’’ Lord 
Chancellor Cairns, who succeeded Lord Selborne on the 
woolsack, was reluctant to restore the appellate powers 
of the House of Lords; but he did so, before the Act of 
1878 came into operation. Strangely enough, the naming 
of the courts was not altered. Thus, in our typical English 
way, we now have a Supreme Court of Justice that is not 
supreme and ‘‘the Court of Appeal’’ which is only ‘‘a 
Court of Appeal.’’ 

Would it be wise to revert to Lord Selborne’s original 
plan? There are many who believe that it would. There 
is, for instance, the opinion of Mr. E. F. Spence, K.C., 
recorded in his entertaining, if rather pathetic, memoirs, 
‘Bar and Buskin.’’ As a junior counsel, Mr. Spence 
had a very great experience of appellate work. This is 
his dictum : 


‘*My own shocking view is that the House [of rene 
is an undesirable anomaly as a court of justice... . 

do not object to the institution because it is anomalous, 
but for the reason that on the whole it works badly. It 
is dilatory and very costly. ... Litigation should end 
in the Court of Appeal, but doubtless the constitution and 
character of that institution would require careful con- 
sideration and revision before it became the final court of 


appeal.”’ 


With this last question I will deal later in Chapter XII., 
where it will be suggested that the amalgamation of the 
House of Lords as a tribunal of appeal with the Court of 
Appeal would afford an opportunity for putting into force 
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what I have termed the ‘‘ key remedy.’’ But on the ques- 
tion that principally concerns us here, the reversion to the 
Selborne plan of a single appeal, I believe that such a 
plan would be popular with litigants and solicitors, and 
that it would greatly increase the efficiency of our methods 
of litigation; incidentally, such a reform would increase 
the volume of litigation and so benefit the Bar. It is note- 
worthy that in Prize Court cases, on which vital interests 
affecting the whole nation in times of war depend, there is 
only one appeal. 

If a system of single appeal were re-introduced, great 
care would be necessary as to the Judicial Committee of 
the Privy Council, at present the final court of appeal for 
the Empire and in ecclesiastical and prize cases. That 
court has a unique function and a unique reputation, and 
its members are mostly the same Law Lords who do the 
appellate work of the House of Lords. The amalgamation 
of the legal work of the House of Lords with the work of 
the Court of Appeal need not necessarily interfere with 
the Judicial Committee, but it is possible that in any case 
the Judicial Committee will be merged into a truly imperial 
court of appeal. 

One further point may well be mentioned before passing 
on to other aspects of the problem of appeals. At present 
the Court of Appeal sits on five consecutive days through 
the legal term. Seeing the difficulty of appellate work 
and the amount of research involved, this seems too great 
a demand to make even on the experienced Lords Justices. 
The House of Lords, as an appeal court, does not attempt 
to do this, and it may well be hoped that, if the Court 
of Appeal is ever reconstituted as the final court of appeal, 
it will copy the example of the present House of Lords. 
Hasty decisions in appeals are very dangerous, and the 
proportion of Court of Appeal decisions that are reversed 
in the House of Lords under existing conditions does seem 
to indicate that the court is sometimes unduly anxious to 
keep abreast of its work. Any reversing of a judicial 
decision must be a serious matter to the litigants 
concerned, but the reversal of an appeal, which usually 
means in effect the restoration of the first judgment, is 
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far more serious, and gives ground for legitimate 
complaint. 

Before we go further, let us see to what extent there is 
a right to appeal at present, beginning from the bottom. 

It is an interesting fact that all rights of appeal are 
given by Parliament; they are not the result of judicial 
precedent. As was said in a leading case of 1864 (Attorney- 
General v. Sillem), ‘* the creation of a right of appeal is 
an act which requires legislative authority. Neither the 
inferior court, nor the superior tribunal, nor both com- 
bined, can create such a right.’’? Under our existing law, 
where more than £20 is claimed in a County Court action 
of contract or civil wrong, an appeal to the High Court 
(Divisional Court) can be made by either party without 
leave. In the High Court, speaking generally, every 
decision of the Masters, who deal mainly with preliminary 
matters, may be referred by appeal to a judge or some- 
times to the Divisional Court. With certain definite limi- 
tations of a minor nature, an appeal lies to the Court of 
Appeal from all orders or judgments of the High Court. 
Then, to quote a well-known textbook, ‘‘ from the Court 
of Appeal there is, for those who can afford the luxury, 
an appeal to the House of Lords.’’ What a luxury an 
appeal to the House of Lords is can be seen at a glance 
in the ‘‘ Directions for Agents’’ issued by the House. 
They open with the bald statement that ‘‘ the appeal must 
be printed on parchment.’’ And the appellant has to 
lodge security, unless he is admitted to appeal as a pauper, 
for £700 in all. 

Happily, Parliament or rules of court have imposed a 
good many restrictions on the right of appeal, presumably 
recognising that appeals inevitably involve hardship, a 
lesson which ought to be more than ever appreciated 
today. Thus, unless a County Court judge gives leave to 
appeal, he is sole arbiter of all cases where £20 or less is 
claimed. Happily, in practice County Court judges rarely 
grant leave to appeal in such cases, but appeals are always 
possible where more than £20 is at stake. In County 
Court cases there is no appeal beyond the Divisional Court 
of the High Court unless leave is given, but, once that 
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leave is obtained, the way is open to both Court of Appeal 
and House of Lords—three appeals in all. A useful pro- 
vision of the present system is that in certain branches of 
the law (notably Workmen’s Compensation and certain 
classes of agricultural disputes) the appeal from the County 
Court goes direct to the Court of Appeal. But the draw- 
back of this excellent and money-saving rule is that the 
way to the House of Lords is automatically opened. 

There are various restrictions also in the High Court 
limiting the right to appeal, the principal one being that 
appeals on points of procedure decided by Masters cannot 
in general be taken beyond the ‘‘ Judge in Chambers ”’ 
without leave. But the trouble often is that, in consider- 
ing whether leave should be granted, judges have to 
give as much consideration to the legal interest of the 
dispute as to either its importance or its cost to the 
parties. 

It is consoling to know that in the matter of appeals 
generally we are ahead of the United States of America. 
I have often read and heard complaints by American 
lawyers as to the ultra-technicality of appeals in the 
American Courts. Mr. F. N. Judson, in his ‘‘ Judiciary 
and People,’’ has denounced ‘‘ the contentious theory of 
our [American | jurisprudence that makes every appellate 
hearing a quest for error rather than a search for justice.’’ 
On the whole, the same complaint cannot be made of the 
English system, though there is plenty of room for im- 
provement. 

The solution of the problem of appeals is closely bound 
up with the problem that we have already discussed and 
to which we must return before long—namely, the dis- 
covery of supplementary means to those that now exist 
for law-making. So long as Parliament continues to neg- 
lect to provide adequate law, and so long as courts of law 
depend solely on individual cases for their opportunities 
for making or declaring law, so long also will extensive ap- 
peals remain necessary. If some supplementary machinery 
could be provided for the decision of doubtful points of 
law that are of general importance, and a suggestion as to 
this will be made in Chapter XII., litigants would cease to 
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be obliged to appeal from one court to another for the 
mere purpose of law-making. The problem of appeals is 
thus closely intertwined with that of judge-made law. 
Appeal judges, with their natural and praiseworthy en- 
thusiasm for directing the evolution of our law into true 
paths, are always under the temptation to forget the im- 
mediate interests of the parties. It seldom shocks the 
English legal mind that vital principles are laid down in 
trivial cases. Indeed, under our system appeals are un- 
consciously encouraged just because any case, however 
simple or humble, may constitute a precedent; it may be 
truly said that the system of today asks for appeals. The 
True Stories told and to be told in this book show clearly, 
I hope, this feature of our present system. I have already 
quoted the vain hope expressed by a County Court judge 
that litigants before him would take to the High Court 
the question of the validity of a landlord’s Notice to Quit 
which includes the words ‘‘ on or before.’? In the True 
Story about ‘‘ The Humble Home,”’ I have cited the state- 
ment of a High Court judge that the case before him is ‘‘ a 
complicated one, and it would be satisfactory if it should 
have the consideration of the Court of Appeal,’’ this being 
a case about a few rooms in Islington let at 12s. per week. 

Again, in 1929, when a hitherto undecided point of law 
arose before Lord Hewart and a jury, Lord Hewart was 
reported in The Times as saying: ‘* This case has all the 
marks of one which is on its way to the House of Lords. 
It is interesting and in some respects novel ’’ (Dickinson 
vu. del Solar, etc.). I cannot help thinking that that re- 
mark, just because it was casually made and aroused no 
sensation, was in reality a criticism of our judicial system. 
It would be difficult for anyone not influenced by our legal 
traditions to see any reason in the spectacle of the parties 
in that case being compelled to spend hundreds of pounds 
in legal costs because the case involved a point of law 
(a comparatively simple one) not hitherto decided. In 
another case Lord Alverstone began his judgment with 
these words: ‘‘ This case is one of extreme difficulty, and 
I trust that, if the view we take of it is not correct, it will 
receive further consideration elsewhere ’’—namely, in one 
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or two further appeals (Crocker v. Plymouth Corporation, 
1908). 

We have got into the habit of thinking of appeals from 
the point of view of law-building rather than from that of 
expense and justice to the litigant. When points of acute 
legal interest arise, the cases are taken from one court to 
another, often regardless of the real interests of the liti- 
gants, one of whom always has to pay. It happens that 
some powerful body, usually a Government department, 
wants to test the law on a particular point, or to endeavour 
to obtain an amendment of judge-made law. The only 
way of doing so is to select an actual case and to lodge 
an appeal, quite regardless of the fate of the respondent to 
the appeal. I was not long ago with a law officer of the 
Crown, and we were discussing a difficult point of law on 
which the disposition of large sums of money depended. 
‘* The Board of Trade are going to take this point to the 
Lords,’’ he told me. I ventured to suggest that this would 
be rather hard on Mr. X., whose case was to be so treated. 
But Mr. X. did not even get the sympathy of the walrus— 
or was it the carpenter? And the law officer was right as 
things are. It was his duty to advise an appeal, and the 
best case for that purpose had to be chosen. There was 
no other way, and there is no other way, of obtaining a 
declaration of the law. 

Surely our great need today is that the interests of the 
individual litigants should receive greater consideration. 
What litigants want is a final judicial decision, as quickly 
and as cheaply as is reasonably possible; they are not 
interested, we should always remember, in abstract legal 
principles. Of course it is necessary that the law should 
develop on sound lines, and of course it is the duty of the 
courts to see that sound law is propounded. But there 
could be ways of developing the law other than saddling 
litigants with the full burden. At present our system con- 
centrates too greatly on the law and too little upon the 
litigant ; to misquote Tennyson, °° so careful of the law she 
seems, so careless of the single life.”? To find a remedy 
for this is one of the main tasks of law reformers today. 
We need a remedy that will not result in the loss of any 
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of the great virtues of our present system, but one which 
will relieve the applicant for the King’s justice from its 
worst consequences. In Chapter XII. a proposal will be 
put forward for discussion which might achieve both these 
objects. 

One of the drawbacks of the present system of deciding 
appeals is that serious uncertainty is often created for long 
periods. The True Story about ‘‘ The Humble Home,’’ 
given in Chapter II., is useful as an illustration of the work- 
ing of our present judicial machinery because, as I have 
shown, the point involved in it was one which at the time 
was being brought daily before County Courts by countless 
humble people. It affected innumerable poor people and 
many thousands of houses. Doubts about the law on the 
point began in 1924, when the Divisional Court decided the 
case of Jenkinson v. Wright. Then on March 24, 1927, 
the same court gave the unfortunate decision of Cohen 
v. Gold, which, if sound law, rendered unsound many 
thousands of decisions by County Court judges. Not until 
July, 1928, when the Court of Appeal over-ruled Cohen vw. 
Gold, was this problem settled, and then new problems 
were created. Between March 24, 1927, when Cohen v. 
Gold was decided, and July 17, 1928, when it was finally 
over-ruled, the position of landlords and tenants was ex- 
tremely difficult. They were going daily to the County 
Courts about points that were absolutely vital to them— 
whether they could get or keep possession of their homes, 
and what rents should be demanded and paid, and so on— 
yet it was impossible for any lawyer to advise them as to 
their legal position, and there was no uniformity in the 
decisions given. 

A similar story can be told about the Workmen’s Com- 
pensation Acts. The whole policy of these Acts was that 
compensation should be payable in cases of accident to 
workmen, regardless of the ordinary laws of contract be- 
tween masters and men. But, especially in the early days, 
the Court of Appeal took a somewhat narrow view of the 
Acts, and laid down many principles which were eventually 
over-ruled by the House of Lords. To take one illustration 
only; in 1912 (Ryan v. Hartley) the Court of Appeal 
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decided that there was nothing in the Act to prevent an 
adult workman from coming to a compromise with his 
employer for a lump sum in satisfaction of his claim, and 
that any such agreement need not be registered; other 
similar decisions followed, and it became generally ac- 
cepted that the County Court had no power to enquire into 
the adequacy of the compromise. Imagine the human 
effects. A semi-educated workman is injured; his em- 
ployers deny that he is entitled to compensation; then, 
possibly while he is ill and receiving neither wages nor 
compensation, the representative of the employers or the 
Insurance company offers a sum down which relieves the 
injured man of all immediate liability. If the mess of 
pottage was accepted, nobody had power to investigate 
whether the settlement was a fair one or not. The law 
remained in this state until 1923, when a case on this point 
was taken to the House of Lords (Russell v. Rudd). It 
was then decided that such compromises were void, as 
offending against the fundamental principles of the Act. 
The decision of 1912 in Ryan v. Hartley and four other 
decisions between 1912 and 1921 were expressly over-ruled. 
From 1912 to 1923 many hundreds of instances must have 
occurred in which the view of the Court of Appeal was 
enforced. Several other decisions of the Court of Appeal 
under these Acts were similarly treated, but only after 
years of delay. 

Seeing that appeals are an indispensable part of judicial 
machinery, the question has to be faced whether our 
present methods of hearing and deciding appeals can be 
improved. Appeals under present conditions must be ex- 
pensive. Counsel naturally require substantial fees for 
the labour of exploring into all the events of a trial. 
Copious documents have to be furnished to the court, 
always composed of two or more judges. Is all this ex- 
pense absolutely necessary in all classes of appeals? I 
believe that, if there were a widespread realisation that 
there are serious defects in our present machinery of liti- 
gation, and, therefore, a widespread willingness to con- 
sider the adoption of new ideas, it would be found pos- 
sible to introduce for some classes of cases a system of 
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appeals without any oral argument at all. Where both 
parties agree that any appeal in their case shall be dealt 
with according to existing methods—namely, argued by 
counsel in open court—nobody would suggest that there 
should be any interference with the present methods. 
But I would hazard the suggestion that, where either 
party declares before trial an unwillingness to submit the 
issue to an appeal by the ordinary methods, another 
method should be available in many kinds of cases— 
namely, by a statement in writing of the facts and of the 
legal points in question, which statements could be adju- 
dicated upon by the higher court without any oral hear- 
ing. There would have to be some penalty which the 
higher court could inflict as a check upon frivolous 
appeals. But would it not be possible to enable any judge 
to certify that a point of law involved in a case before him 
seems to him to be doubtful and allow him to “state a 
case ’’ (supplemented, perhaps, by the comments of both 
sides), on which the higher court could give its opinion in 
writing without oral argument? I would suggest this 
procedure only for cases where one party has declared 
before trial his unwillingness to risk the expense of an 
oral appeal. It is difficult to imagine that if a wealthy 
man or firm, for instance, sues underwriters, such a pro- 
cedure would be resorted to, though, if Sir John Hollams 
was right, appeals are at least as unpopular in such 
quarters as elsewhere. 

It may be objected that it would not be fair to the 
judges of the appeal courts to expect them to decide 
appeals without the assistance of counsel’s arguments. 
I frankly admit that a difficulty is involved here. Un- 
doubtedly the best way for a judge to make up his mind 
is to have the pros and cons argued fully before him. 
But even under present conditions this is often impossible, 
owing to one of the parties not being able to afford legal 
assistance. The decision of Cohen wv. Gold, so often 
referred to already, was decided without the attendance 
of any counsel for one of the parties or even of the party 
himself. So was the decision of the Divisional Court in 
Hartell v. Blackler (1920), which propounded awkward law 
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and which was over-ruled by the Court of Appeal in Shuter 
vu. Hersh (1921). So were many other appeals In giving 
judgment in Hartell v. Blackler, both of the High Court 
judges regretted the absence of counsel for the respondent. 
Surely they would have been far less likely to have given 
a wrong decision if nobody had argued before them at all. 
As the rent of the cottage in question in that case was 4s. 
per week, how could the attendance of any counsel be 
reasonably expected? The great fact to be realised is 
that, without running the risk of ruining litigants, it is 
very often not possible to have adequate legal arguments 
on appeals. We cannot get rid of the fact that important 
legal principles are established in cases in which poor 
people are concerned, so the only thing to be done seems 
to be to provide machinery whereby wrong decisions by 
judges can be put right with a minimum expense to the 
parties. This would remove one of the greatest deterrents 
to litigation, and thus more than compensate the Bar for 
the loss of the minor appellate work. 

This is particularly necessary as regards appeals from 
decisions in County Courts, though the problem exists in 
the High Court as well. With all respect to High Court 
judges, I cannot help feeling that the “‘ civil paper ’”’ work 
of the Divisional Court is the least satisfactory of all their 
work. That this would be so was realised as long ago as 
1850, when Lord Brougham, the father of County Courts, 
brought in a Bill to enable County Court appeals to be 
decided locally by two High Court judges on circuit. This 
would be no remedy, and would in no way reduce the cost 
of appeals from County Courts. The Divisional Court has 
long been the object of criticism. In 1897-1898 the General 
Council of the Bar reported that ‘‘ Divisional Courts are 
now a source of weakness to the Queen’s [ King’s} Bench 
Division,’’ but the Council was complaining of the strain 
of work on the High Court judges, not of the method of 
appeal. Our need is to substitute some method for decid- 
ing appeals in small litigation, other than that of having 
them argued before two or more High Court judges; the 
financial standing of the parties makes the payment of 
fees to counsel in the High Court either an impossibility or 
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@ ruinous luxury. There will always be a need for appeals 
from County Court decisions and from those of magis- 
trates in their civil work, but a new system for deciding 
them seems necessary. If a trial could be given to some 
such system in connection with Divisional Court appeals, 
it might be possible later to extend the practice to some 
classes of High Court actions, for it is a mistake to assume 
that High Court litigants are always able to bear the 
expense of appeals. 

A remarkable committee on law reform of ‘‘ Barebone’s 
Parliament ”’ in 1658, of which more will be written later, 
recommended a system of appeals to a court of seven lay- 
men, drawn by lot from twenty men chosen by Parliament. 
Two judges were to sit with the seven laymen, and a 
majority of this mixed court of nine was to decide. There 
is something to be said for this scheme, but it is certainly 
not practical today. But all the same, we need a change 
in our methods of hearing appeals. Recently a repre- 
sentative of the Bar Council, when giving evidence before 
the Lord Chancellor’s Committee on the powers of 
Ministers of the Crown, said that, as regards appeals from 
the decisions of Government officials, ‘‘ the procedure on 
appeal to the High Court should be simplified and the 
expenses restricted ’’ (The Times, June 19, 1980). If this 
is necessary for appeals from Government departments, 
surely it is even more necessary for those who appeal from 
County Courts or in smaller cases from the High Court. 
Whatever be the decision in an appeal from a County 
Court, costs are incurred that are as a rule out of propor- 
tion to the amounts at stake and to the financial standing 
of the parties. The same applies quite often in the smaller 
actions brought in the High Court. My suggestion, there- 
fore, is—and I admit that it is a dream—that where parties 
agree to appeal on present methods, there is no reason to 
alter them. But where either of them refuses before the 
trial, for any reason, to submit to our present methods 
of appeal, an alternative method of appeal in writing 
should be available. This would at once remove one of 
the greatest deterrents to access to the courts of law. 

The proposal to allow appeals in writing is not wholly 
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revolutionary. Appeals by way of a ‘‘ Case Stated ”’ are 
well known in the practice of County Courts and Quarter 
Sessions and in arbitrations. The judges, magistrates, 
and recorders, as the case may be, state the case with the 
assistance of the parties. But at present the cases, when 
stated, have to be argued in court, and this makes them 
as expensive as ordinary appeals. A system involving 
absence of legal argument on ‘‘ Cases Stated ’’ would by 
no means be ideal, but neither is the present system. 

Of course a great deal of goodwill would be necessary 
on the part of practising lawyers to make a success of 
appeals by written cases without oral arguments. But I 
believe that it could be done. It is the duty of the courts 
to see that goodwill is forthcoming from both lawyers and 
litigants. The preparation of the case could, if lawyers 
or parties are determined to be obstructive, open endless 
opportunities for throwing grit into the mill. This was 
the experience in the eighteenth century, when a practice 
of preparing special cases existed, but with oral arguments. 
Lord Campbell, in his Life of Mansfield, tells how before 
the time of that great judge the system gave rise to abuses, 
as counsel caused vexatious delays in drawing up the cases. 
Lord Mansfield used himself to dictate the statement of 
the cases in open court and get them signed by counsel 
before the jury was discharged. I believe that, once the 
urgent necessity for avoiding the present cost of litigation 
is realised, short and simple statements of legal points 
could be prepared and submitted to the appeal court, and 
I fully believe that experienced judges could decide the 
appeals by merely considering the written cases. After 
all, it is well to remember that the most intricate legal 
debates usually boil down in the Law Reports to short 
‘* headnotes,’’ which sum up the decision of the courts. I 
have sufficient faith in our judges to believe that they 
would soon become accustomed to the practice of deciding 
appeals by giving short rulings on written cases. 

Before parting with this subject I would add a few words 
about a solution which, especially while the political ideas 
of today continue, may easily be suggested, once it is 
admitted that alternative methods of appeal are desirable. 
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Some may say that the expense of arguing a successful 
appeal should be borne by the community, as the com- 
munity benefits as well as the litigant who wins. It 
certainly is in the public interest that good law should be 
declared, but any solution on the lines that the main 
expenses of appeals in private litigation should be paid 
out of public funds seems to me too easy to be sound. I 
can see no hope in that direction and no justice in the pay- 
ment of private litigation out of the public purse. The 
merits of our present system, that litigants pay for the 
upkeep of the courts of law, will be argued in Chapter XI., 
but to my mind it would be an evasion of our duty if we 
sought for a solution of the problem of appeals by abrogat- 
ing this general principle. The problem to be solved is 
to seek a way of conducting appeals without either placing 
undue burdens upon those immediately concerned or 
materially increasing the national cost of the administra- 
tion of justice. 

A few other suggestions for simplifying appeals may 
usefully be made. If the system of single appeal is not 
found practicable, I would suggest that where the parties, 
as sometimes happens, are determined at the outset to 
obtain the opinion of the House of Lords, they should be 
enabled to go there direct from the original trial. At 
present, not only is this not allowed, but the House of 
Lords will not listen to arguments which have not been 
submitted to the Court of Appeal. Under the French 
system, appeal courts freely allow new points to be taken 
on appeals. The English practice was emphasised in the 
famous divorce case of Russell v. Russell in 1924, in which 
counsel for the appellant (the wife) unsuccessfully sought 
to argue a point which had been abandoned in the Court 
of Appeal; though successful in the appeal, the appellant 
was ordered to pay the costs of trying to raise the 
abandoned ground of appeal. It is no doubt more ideal 
that the Law Lords should deal with a case after the argu- 
ments have been threshed out and decided in the Court 
of Appeal. But this is one of the many occasions where 
the ideal is too expensive to be practical. 

It is not revolutionary to suggest that appeals might be 
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taken direct to the House of Lords. Some were so dealt 
with in the time of Lord Chancellor Brougham (1830-1884). 


In his speech of September 2, 1881, in the House of Lords 
he said: 


‘*T have now the most sanguine hopes of being able to 
relieve his Honour the Vice-Chancellor from hearing the 
greater part of the causes which have been ordinarily heard 
in his court. When I came into the court I found that 
every cause which was of great importance in point of 
value, or of difficulty in point of law or of fact, and which 
in the first instance came before their Honours the Master 
of the Rolls and the Vice-Chancellor, almost inevitably 
found its way here by appeal, and generally only led to 
great expense, great delay, and great inconvenience... . 
I proposed, therefore, that all such cases of difficulty and 


importance . . . should be at once transferred here and 
heard by me.”’ 


We can learn a good deal by studying the efforts at 
reform made in the past by such giant reformers as 
Brougham. 

Another useful innovation would be to prescribe in 
proper cases that a certain judge, or perhaps two judges 
of the High Court or Court of Appeal, should permanently 
be in charge of certain classes of appeals. Already certain 
High Court judges have special tasks allotted to them 
(ecclesiastical, bankruptcy, and railway matters, etc.), 
which they perform in addition to their ordinary judicial 
duties. A great saving of time, expense, and trouble 
would result if this system could be developed for 
appeals. If, for instance, appeals from County Court 
judges under the Rent Restrictions Acts had been dealt 
with in this way, much uncertainty and difficulty would 
have been saved. These Acts, as I have repeatedly em- 
phasised, affect millions of people, and it would be far 
better if the minds of one or two experienced judges were 
applied to all the many difficult legal conundrums under 
them. As events have happened, many judges of the 
High Court and Court of Appeal have had isolated points 
under these Acts before them, with the result that conflict- 
ing decisions have been given and the difficulties inherent 
in the Acts made worse than ever. 
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A minor point for consideration is whether there is any 
equity in charging court fees on appeals that succeed. It 
is bad enough for litigants that judges have given decisions 
that are held on appeal to be wrong. Surely it would be 
a generous gesture on the part of the judicial machine if, 
when an appeal, in whatever form, is successful, all fees 
charged in connection with entering the appeal should be 
remitted. This minor concession would not be a serious 
invasion of the principle that I have just mentioned— 
namely, that the administration of justice should be self- 
supporting. 

These are suggestions in outline only. My main plea 
is that, while keeping open the right to appeal, we need 
to invent means whereby the definition of the law and 
the correcting of unsound decisions do not constitute a 
ruinous burden upon the litigant. 


CHAPTER IX 
SOME MORE TRUE STORIES 


““The laws of England, as the report goeth, suffer great 
delays in their processes—more than the laws of other nations 
—which, write suitors, is not only a hinderance of their right, 
but also many times an importable burden of charges.’’— 
PRINCE OF WALES TO SIR JOHN FORTESCUE (c. 1450). 


‘‘ Keep off from both parties everything of expense that is 
not absolutely necessary.’’—JEREMY BENTHAM (1795). 


‘‘ Very often it is the preliminary stages [of an action] which 
are so vexatious.’’—LORD SANKEY (1928). 


Ir is well to pause to see a little more how our present 
system works. The True Stories told in Chapter IT. have, 
I hope, shown that it has been, and still is, quite an 
ordinary event that litigants who set out to establish their 
legal rights find at the end of their journey through the 
courts that they have been helping at their expense, or 
at least at the risk of having to pay considerable sums in 
costs, to establish principles of law which do not happen 
to have been decided before. An even less satisfying fate 
has befallen countless litigants whose cases have resulted 
in establishing points of procedure or practice that have 
been as a rule quite independent of the merits of the real 
dispute between the parties. Not only have the principles 
of our common law and equity been mainly built up by 
judicial decisions in individual cases, but the rules of 
procedure which govern the conduct of litigation have 
been largely built up in the same way. Parliament has 
periodically, especially in the Victorian era, passed 
drastic laws reorganising our courts and prescribing the 
principles of procedure, and rules of courts have been 
framed to act as a guide to those practising in the law. 
But the same principles of judicial precedent have been 
at work, and countless battles have been fought in the 


courts, at the expense of the parties, to establish pre- 
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cedents about procedure. This process continues unabated 
today. 

From the thirteenth to the seventeenth century there 
was very little change in the procedure of our courts, and 
already by later Tudor times this procedure had become 
unsuited to the needs of the country. For centuries 
lawyers were even less friendly to drastic changes in their 
methods than they are today. Lord Raymond, for in- 
stance (Chief Justice of the King’s Bench from 1725 to 
1781), opposed the use of the English language in the 
courts and denounced it in the House of Lords as a 
‘** dangerous innovation.’’ We shall see more of this kind 
of legal Toryism in a later chapter. 

In the nineteenth century our whole judicial procedure 
underwent drastic changes at the hand of Parliament. The 
reforms that were then passed put us in many ways ahead 
of some other nations in the matter of simplicity and 
quickness of procedure in litigation. It is consoling for 
those who feel the need for law reform today to realise 
that many of the elaborate formalities of pleading and 
procedure which were swept away by our English Proce- 
dure Acts still flourish to this day on the other side of the 
Atlantic. 

The reforms imposed by Parliament were spasmodic. 
They lacked system and thoroughness, and many 
cumbrous features survived; and the rule of precedent 
remained unaltered. 

So late as 1873 the then Attorney-General (Sir John 
Coleridge, later Lord Chief Justice) told the House of 
Commons that ‘‘ it was beyond controversy that in many 
instances our procedure was impracticable and incon- 
venient. No one practically conversant with its details 
could deny that there were certain great defects which 
ought to be remedied.’’ This was said during the debate 
on the Judicature Act which, with supplementary Acts 
of 1875 and 1876, made, as we have seen, big changes in 
our High Court and courts of appeal. The debate, it is 
significant to note, was carried on in a very thin House. 

A few more True Stories, all culled from authoritative 
legal reports, will show in an easy way that by no means 
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all the defects in our procedure were removed by those 
Acts, or by the many other Acts on the subject passed 
during the last hundred years. 


12. ALL ABOUT QUESTIONS 
(Lyell v. Kennedy (1882), 8 App. Cas., 217.) 


Some time before 1882 one David Lyell brought an 
action to recover some land near Manchester. His lawyers 
drafted some lengthy ‘‘ Interrogatories ’’—in other words, 
questions which litigants are allowed to put to their 
opponents to be answered on oath before the trial. A 
dispute arose as to whether these questions were permis- 
sible and in accordance with the rules of court. A judge 
refused to allow them. The Court of Appeal agreed with 
him. The House of Lords reversed these decisions and 
ordered the defendant, one Kennedy, to answer the ques- 
tions and to pay the costs of both sides at all stages. Four 
learned judgments were delivered, and to this day the case 
of Lyell v. Kennedy is one of the leading authorities on 
the law of Interrogatories. By the time that the real 
issue between Messrs. Lyell and Kennedy was settled, the 
lawyers’ bill must have made the value of the land 
dwindle considerably in importance. One can but doubt if 
Mr. Kennedy had ever heard of an Interrogatory or cared 
for anything but the land which he claimed to possess. 
This is an exceptional case, but in almost every action this 
kind of dispute may arise and one of the parties has to 
pay the bill. 


18. THe Barristers’ FEE 


(Charman v. Brandon (1900), 82 L.T., 369. Cooke v. Turner 
(1844), 12 Simon, 649.) 

A grocer of Fulham had a dispute with a firm of brewers 
about an agreement. He lost his action and appealed to 
the Court of Appeal, where he was again unsuccessful. On 
the taxation of the bill of costs which the grocer was to 
pay, the point arose whether he could properly be made 
liable for the fee of the leading counsel in the Court of 
Appeal, as the leading counsel was not present at the 
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hearing of the appeal. The objection may seem reason- 
able to the layman, but the Taxing Master held that it 
had been the custom “‘ for forty years to allow the fees of 
non-attending counsel,’’ and on appeal to the High Court 
in 1900, the judge supported this ruling. So the unfortun- 
ate grocer had to pay the costs of establishing this prin- 
ciple of law, that barristers are entitled to their fees even 
when they do not make any appearance in court. There 
can be no question that any such point was far remote 
from the intentions of both the grocer and the brewers 
when the disputes between them were referred to the 
courts. 

A similar point was brought before the Court of 
Chancery in 1844. The plaintiffs’ solicitor employed two 
counsel, a leader and a junior, to oppose a motion in 
court that further time be given to answer some pleading. 
The Taxing Master in due course refused to allow the ex- 
pense of two counsel on so trivial a point. The extrava- 
gant side then petitioned that the extra fees should be 
allowed. The Vice-Chancellor granted this, saying: ‘‘ Lord 
Eldon said in the House of Lords that it was of extreme 
importance to the public at large that there should be a 
successive body of gentlemen brought up who should 
understand their profession by knowing it from the begin- 
ning.’’ That barristers should learn their profession by 
experience is a very sound principle, but that litigants 
should either be made to pay two barristers when one 
would obviously suffice or have to pay to establish such 
a precedent as this seems distinctly vexatious. The ‘‘ ex- 
treme importance to the public at large’’ of such a prin- 
ciple is not at all clear. We shall see more of this ques- 
tion in Chapter XX. 


14. Tue Docror’s DILEMMA 
(Ritter v. Godfrey (1920), 2 K.B., 47.) 
Enormous sums have been expended by litigants in 
legal costs in establishing our law of legal costs. Thus, 


in 1919, an unfortunate husband sued a doctor for alleged 
negligence in attending his wife in her confinement. The 
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case was tried before a judge alone and was decided in 
favour of the doctor. The judge, however, did not ap- 
prove of the tone of certain letters written by the doctor 
between the confinement and the beginning of the action, 
and, accordingly, he refused to order the plaintiff-father 
to pay the doctor the costs of the action. The actual 
point as to the right of the judge to do this under such 
circumstances had never been decided. The doctor 
accordingly appealed to the Court of Appeal, where, with 
some doubt on the part of the Master of the Rolls, the 
doctor was given his costs and also the costs of the 
appeal. All the relevant authorities were explored, and 
for some years this case of Ritter v. Godfrey was cited 
as the leading authority on the subject. It is now to a 
large extent over-ruled by the case, to be cited shortly, 
of Donald Campbell v. Pollak. Thus do points of prac- 
tice get decided at the expense of the litigants, who in 
most of such cases would never understand the arguments 
for which they were paying, and who certainly never set 
out with any intention of obtaining decisions on such 
doubtful points of legal procedure. 


15. THe Cost or VIcrory 
(Davies v. Davies (1927), 137 L.T., 567.) 


In October, 1926, one Mr. Davies issued a writ in the 
High Court against another Mr. Davies for £84, and the 
High Court very sensibly sent the case to the County 
Court of Hereford, where the parties lived. The de- 
fendant Mr. Davies reckoned that his hability was £25, 
and so he as a reasonable man paid this sum into court. 
The registrar of the County Court was directed by the 
judge to enquire into the accounts between the parties, 
and eventually he certified that the defendant should pay 
£88 15s. 8d.; the defendant was thus £8 15s. 8d. short 
in his own estimate of his liability. The judge was sym- 
pathetic towards the plaintiff, and felt that the scale of 
costs allowed by law for an award of £88 15s. 8d. was 
inadequate, and accordingly ordered that the defendant 
should pay costs on the scale appropriate to a judgment 
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of £50 and upwards. But the judge did not give a formal 
certificate in support of this ruling as to costs. 

Then the lawyers for the defendant saw their chance. 
There were two Acts of Parliament dealing with the point 
and it was difficult to reconcile them. So this point as 
to the necessity for a written certificate about the scale 
on which costs were to be paid was taken on appeal to 
the Divisional Court of the High Court in London. Two 
judges considered the point, and decided that the County 
Court judge ought to have given his ruling as to costs in 
writing. So the appeal succeeded, and the plaintiff was 
deprived of his additional costs and was ordered to pay 
the full taxed costs of the appeal. As a result the plain- 
tiff’s victory for £38 15s. 8d. (of which only £8 15s. 8d. 
was in dispute) became but a small set-off to a substantial 
claim against him for costs. But another brick had been 
added to the edifice of English procedure. I was told 
at the time that the unsuccessful Mr. Davies had to pay 
about £110 to his successful namesake, this sum being 
apart from the bill which he owed to his own lawyer, and 
that the amount of the extra costs awarded by the County 
Court judge, about which the battle raged in the High 
Court, was £12. 


16. Mucw Apo AsoutT Costs 
(Donald Campbell and Co., Ltd., v. Pollak (1927), A.C., 782.) 


An extreme illustration of this kind of happening comes 
from the reports of the House of Lords in 1927. Two 
actions were brought by allied plaintiffs against a Mr. 
Pollak, arising out of an allegation that he had made a 
secret profit from certain dealings while employed by 
Donald Campbell and Co., a firm of City merchants. The 
jury found that both plaintiffs were entitled to recover 
the amount of this secret profit from Mr. Pollak. Then 
appeals began. The Court of Appeal ordered a new trial 
in both actions. The House of Lords allowed the verdict 
and judgment in one of the actions to stand, but ordered 
a new trial in the second action. This second action was 
retried by a judge without a jury, and he gave judgment 
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for Mr. Pollak, but deprived him of his costs on the ground 
that his conduct in the proceedings had been improper. 
The Court of Appeal reversed the decision about costs and 
ordered the plaintiff company to pay them. The plain- 
tiff company then appealed to the House of Lords, where 
a preliminary objection was made on behalf of Mr. Pollak 
that the House had no jurisdiction because ‘‘it was an 
appeal for costs.”? This preliminary objection was heard 
in June, 1926, before five Law Lords. In January, 1927, 
it was again set down to be re-argued, and the battle 
raged for three more days, the point being simply whether 
the House of Lords can entertain an appeal as to costs. 
On May 5 judgment was given on this point. Five Law 
Lords took the view that the preliminary objection failed 
and two Law Lords took the contrary view, one of these, 
Lord Craigmyle (Lord Shaw of Dunfermline), referring 
to ‘* much duress and injustice by the ruinous protraction 
of litigation.’”’ On May 18 the appeal about the order as 
to costs, no longer barred by a preliminary objection, was 
heard. Arguments lasted four days, and on July 29, 
1927, the House reversed the order of the Court of Appeal, 
restored the judgment given at the retrial, and divided 
the costs of the retrial and of the appeals between the 
parties. The report of this case in the Law Reports 
occupies ninety-four pages of print. 

The above story is taken from the Law Reports, but 
the story of this litigation is also told by Mr. E. F. 
Spence, K.C., in his ‘‘ Bar and Buskin.’’ The battles 
described above were only part of the litigation, for there 
were six actions in all, and one of them, not one of those 
reported in the Law Reports, involved also ‘* tremendous 
interlocutory proceedings.’? Mr. Spence was one of the 
junior counsel in these actions, and confesses that ‘‘ there 
was one comforting fact ”’ in the litigation—namely, that 
at the end of the whole litigation ‘‘I received 7,856 
guineas for my labours.’? He gives the names of eleven 
other barristers who at different times were briefed on 
the same side as himself and of eleven on the other side. 
If one junior’s bill came to 7,856 guineas, a little imagina- 
tion will give some idea of the total cost of the whole 
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litigation. On the first appeal to the House of Lords the 
cost of printing and binding the documents which the 
House demands, allowing nothing for the lawyers’ fees 
for preparing them, amounted to £1,995 9s. 8d. On the 
second appeal to the Lords, the one about the preliminary 
objection, Mr. Spence records that ‘‘ the fees on our side 
to counsel on briefs and refreshers amounted to more than 
2,000 guineas, to which may be added another 200 or so 
for settling the case, etc. I have good reason to believe 
that the fees on the other side were at least as heavy.’’ 
To these figures must, of course, be added the solicitors’ 
charges for their own work. On this second appeal to the 
Lords ‘‘ the costs on both sides were not far, if at all, 
short of £10,000; and all merely to discuss the question 
whether the House would hear the appeal and afterwards 
to argue on printed documents, to a small part of which 
was any reference made.”’ 


17. A JupGE’s Powers 
(De Vries v. Smallridge (1928), 1 K.B., 482.) 


In March, 1927, Mr. de Vries sued Mrs. Smallridge 
under an agreement of October, 1926, whereby Mrs. Small- 
ridge had agreed to purchase a small house in Kensington 
for £750 and had paid £100 deposit. The dispute was 
about the right to this deposit when the sale fell through. 
Mr. de Vries asked the Bloomsbury County Court for a 
declaration that he was entitled to this sum, presumably 
because he believed that Mrs. Smallridge was at fault in 
not completing the purchase. The County Court judge 
refused to hear the case, as he said that he had no 
jurisdiction to try it. Then a big legal battle began, not 
on the merits of the case at all, but about the jurisdiction 
of a County Court judge. 

Mr. de Vries appealed to the Divisional Court of the 
High Court. There a new trial was ordered, the court 
holding that the point had been decided in a case of 1908. 
In this case of 1908 (Stiles v. Ecclestone), a County Court 
dispute between a Suffolk dressmaker and her employé 
had also resulted in an appeal to the High Court (argued 
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on both sides by barristers, who later became High Court 
judges) about the jurisdiction of the County Courts. The 
Divisional Court of 1927 which heard Mr. de Vries’ appeal 
was composed, by a coincidence, of two Lords Justices 
of the Court of Appeal. They felt that the legal im- 
portance of the case was so great that, although they 
were Lords Justices themselves, leave to appeal to the 
Court of Appeal (and consequently to the House of Lords) 
should be given. 

In the Court of Appeal the whole question of County 
Court jurisdiction in such cases was thrashed out. Another 
case (R. v. Cheshire County Court Judge, 1921) was dis- 
cussed in which a County Court judge, having held that 
he could not hear the case, an argument had been heard 
in the High Court, with the result that three judges had 
decided that the County Court had jurisdiction; the 
Court of Appeal had then over-ruled this decision and 
had ordered that ‘ the decision of the County Court judge 
be restored with costs here and below,’’ meaning that the 
loser was to pay for all the hearings. 

In 1927 the Court of Appeal, when its turn came round 
in the De Vries v. Smallridge case, decided against the 
two Lords Justices who had heard the appeal in the 
High Court, and made new law, expressly over-ruling the 
decision of the High Court of 1903. The court held that 
the County Court judge had no jurisdiction to hear Mr. 
de Vries’ case, and thus the position of the parties was 
as the County Court judge left them, save that Mr. 
de Vries must have been out of pocket by two or three 
times the amount of the £100 deposit that was in dispute. 


In the next chapter the question will be discussed 
whether and to what extent it is possible to limit or avoid 
this expensive preliminary skirmishing in_ litigation. 
Under the present system any of these stories might be 
repeated. 


CHAPTER X 
THE MACHINERY OF THE LAW 


‘* Person and property cannot be considered secure where the 
administration of justice 1s imperfect. ... The delay, vexa- 
tion, and expense accompanying their [the courts’] operation 
impose a heavy tax on those who appeal to them, and make 
it preferable to submit to any endurable amount of the evils 
which they are designed to remedy. ... The procedure of the 
tribunals is so replete with delay, vexation, and expense that 
the price at which justice is at last obtained is an evil out- 
weighing a very considerable amount of injustice.’’—JOHN 
Stuart Miz (1848). 

‘*‘ Her Majesty’s courts do not exist for the purposes of disci- 
pline, but for the decision of disputes between the subjects.’’— 
Lorp Bowen. 

‘“‘The cost of litigation ... is largely due to interlocutory 
applications. These applications add greatly to the expense, 
without really helping to define or narrow the issues in actions 
or facilitating their trial. ... It would be desirable if, so far 
as it is possible, the practice which has been successfully fol- 
lowed in the commercial court could be generally adopted.’’— 
COMMITTEE ON THE COUNTY COURT PROCEDURE (1909). 


Tue More True Stories told in the last chapter will show 
how far we are today from carrying out the policy pleaded 
for by Jeremy Bentham that we should keep off from 
litigants all expenses that are not absolutely necessary. 
The great need today is to secure that the work for which 
litigants are charged by their lawyers is really necessary 
for the conduct of the case. Today a good deal of ex- 
penditure is incurred in litigation merely because the rules 
of court say that it may be incurred or do not say that 
it must not. In the High Court the rules permit numerous 
lengthy and expensive preliminary battles ‘in Chambers ”” 
on points of procedure—‘‘ interlocutory ”’ applications, as 
they are called. Except in the Commercial Court, the 
preliminary work for getting a case ready for trial is 
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done before Masters. This includes the decision of such 
points as who are proper parties to the action, where and 
how the action is to be tried, what documents one party 
shall disclose to the other, and so on ad infinitum. Prac- 
tically every decision of a Master can be taken on appeal 
or referred, usually to a single judge of the High Court. 
The judge decides the point and usually applies the 
ordinary rule that the loser pays. 

I have long believed that a great deal of this ‘‘ inter- 
locutory ’’ work is unnecessary. As a youthful barrister 
my eyes were once opened by a well-known Master to 
whom I applied for leave to deliver some Interrogatories 
to my opponent—questions like those in the story told in 
the last chapter. The Master struck out many of my 
carefully drafted paragraphs, and, when all was over, I 
said a little playfully: ‘‘ You have been rather hard on 
me today, Master.’’? The Master smiled. ‘‘ Have you 
ever found Interrogatories do your client any good ?’’ he 
replied. Of course he was exaggerating, as Interrogatories 
can sometimes effect a big saving of costs by making the 
proof of some essential facts unnecessary. But the Master’s 
remark set my young brain thinking, and it has been 
thinking on the subject ever since. 

For a long time some lawyers have realised that our 
system allows excessive preliminary procedure. So ex- 
perienced and learned a lawyer as Mr. Theobald Mathew 
wrote in 1895: 


‘*The ‘ Annual Practice’ consists of two volumes of 
closely printed matter and contains references to over 
7,000 decisions, for the most part on points of practice, 
pronounced at the expense of litigants. They wished to 
recover property or debts due to them; they found them- 
selves embarked in a long enquiry, with dubious results, 
into the meaning of rules more or less obscure. It is not 
to be wondered at that the cost of carrying a case through 
this maze of rules and judgments has often far exceeded 
the amount originally in dispute.” 


Matters in this respect have become considerably worse 
since 1895. Thus the ‘‘ Yearly Practice’’ for 1980, the 
familiar “‘red book’’ and a rival publication to the 
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‘* Annual Practice,’ is published in two big volumes. 
One has 1,488 and the other 1,071 pages, both exclusive 
of indexes. The Table of Cases, in which each case is 
inserted because it decided some point of procedure and 
thus became a precedent, occupies 874 pages, and, as an 
average page of this index contains the names of thirty- 
four cases, we may safely estimate the number of cited 
decisions at over 12,000. The two volumes together weigh 
five and a half pounds, although printed on very thin 
paper. The ‘* Yearly County Court Practice’’ for 19380 
also contains two volumes of 1,536 and 867 pages respec- 
tively without indexes. The Table of Cases contains 125 
pages and the names of over 4,000 individual cases. And 
yet, as we shall see, the first County Court Act of 1846 
provided that the procedure in those courts was to be 
‘fin a summary way.’’ 

Today these preliminary skirmishings between the 
lawyers of the parties form one of the main causes of the 
expense of litigation. The authors of the present London 
Chamber of Commerce report on the expense of litigation 
go so far as to say that ‘‘ under the present procedure, 
even where all concerned act reasonably and where there 
is no attempt on either side to cause delay, if the present 
procedure remains unaltered, we do not see how the cost 
of litigation can be materially reduced.”’ 

This, like most of our present judicial problems, is not 
novel. Dilatory and expensive preliminary skirmishings 
have always been a barrier to the efficiency of litigation. 
In one of his lectures on Jurisprudence (delivered about 
the year 1881), Austin asked: ‘‘ What man of literary 
education and cultivated intellect can bear the absurdity 
of the books of practice ?’’ Many of us in the law today 
think much the same, though we may not be quite so 
frank in expressing our opinions. But the main fact to be 
realised is that the spirit of our rules of procedure dates 
back to days when conditions were fundamentally different 
from what they are now. This point, too, has been em- 
phasised in the Chamber of Commerce report: ‘* The 
English procedure was settled in days when illiteracy was 
common and correspondence scanty.”’ 
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Nothing should make us of today more willing to 
scrutinise our rules of procedure than to realise that at 
all stages of our legal development our procedure has been 
behind the practical needs of the time. The reforms 
that have been made have always been long overdue. So 
it will be when law reform is again taken in hand. 

In the old Court of Chancery matters used to be even 
worse than in the common law courts. Lord Campbell 
in his Life of Brougham (unreliable as biography, but a 
safe guide for our purposes here) describes, for instance, 
the system of appeals from Masters in Chancery to the 
equity judge, which had the effect *‘ that the cause used 
to go to sleep for years in the Master’s office, the suitors 
being kept oscillating between the Master and the equity 
judge.’’ In those days both officials and judges of our 
courts had a personal interest in the fees that litigants 
paid, so it is scarcely surprising that there were plenty of 
preliminary applications and appeals. Bentham frankly 
said that Masters in Chancery were ‘‘ swindlers.’? These 
preliminary applications and appeals were one of the worst 
features of the Chancery system a hundred years ago. This 
was the system that roused the wrath of Dickens, and 
Dickens knew from practical experience what litigation 
meant. In 1844 he was, as Dr. Holdsworth records in 
his fascinating book on ‘‘ Charles Dickens as a Legal 
Historian,’’ the successful plaintiff in five Chancery suits 
against publishers who had pirated his works; but after 
all his efforts he failed to recover his costs from the offend- 
ing firms. The famous case of Jarndyce v. Jarndyce is 
too well known to need mention here, but in ‘* Bleak 
House ’’ there is another allusion to the appalling costs 
and delays in the preliminary stages of a Chancery suit. 
Mr. Gridley, *‘ the man from Shropshire,’’? who explained 
to Mr. Jarndyce that he was one of the standing jokes of 
the Court of Chancery, had a sad tale to tell of the litiga- 
tion about his father’s estate that had earned him this 
reputation. The father’s estate was to pass to the widow 
for life and then to Mr. Gridley, except that a legacy of 
£800 was to be paid to the brother. When the widow died, 
it was found that the brother had already received part of 
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the £300. ‘‘ No one disputed anything but whether part of 
that three hundred pounds had been already paid or not. 
To settle that question, my brother filing a bill, I was 
obliged to go into this accursed Chancery; I was forced 
because the law forced me and would let me go nowhere 
else.”? And the result? The costs after four years, and 
before the case was tried, ‘* were three times the legacy. 
My whole estate left to me in that will of my father’s has 
gone in costs.”’ No wonder that Mr. Jarndyce ‘‘ condoled 
with him with all his heart.”’ 

This was not fiction, but sad reality clothed in fiction 
form by Dickens for propaganda purposes. Happily, by 
the time that ‘‘ Bleak House ’’ appeared (1852-1853) some 
drastic reforms had been introduced. There was a Royal 
Commission in 1850 and two Chancery Procedure Acts 
followed in 1852, one of these opening with the recital : 
‘* Whereas proceedings before the Masters in Ordinary of 
the High Court of Chancery are attended with great delay 
and expense ...’’ Similarly there were enquiries and 
Acts of Parliament to remodel the procedure of the com- 
mon law courts. 

But drastic as these reforms appeared at the time, they 
did not produce efficient procedure. The same may be 
said of the Judicature Acts of 1878-1875. When the 
Act of 1878 was before the House of Lords, the Lord 
Chancellor, Lord Selborne, explained to the noble lords 
that ‘‘ it is desirable to provide as far as possible for cheap- 
hess, simplicity, and uniformity of procedure.’’ In the 
** Open Letter ”’ written in 1880 by Sir Mackenzie Chalmers 
to Baron Pollock, he said frankly that the changes made 
by the Judicature Acts of 1878 and 1875 increased, and 
did not reduce, the expense of litigation. Those Acts 
combined law and equity, and brought both systems of 
law into the arena of all courts. But there were draw- 
backs in doing this so far as procedure was concerned, as 
was well pointed out in the early days in a letter which 
an anonymous judge wrote to The Times (1892): 


** The Chancery procedure of the time was rather suited 
to the slow and stately movements of great and expensive 
suits than to the less complicated common law actions. 
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In perfecting for the uses of common law the nicely 
adjusted machinery of Interrogatories and of Discovery, 
the Judicature Acts placed within the reach of every 
litigant and his advisers weapons of admirable precision, 
but too expensive and dilatory for daily and hourly em- 
ployment at common law. The result was to add a large 
percentage of cost to the expenses of an ordinary action. 
In old times the decision of a common law judge on 
mere points of procedure and practice could only be re- 
viewed once. But the institution by the Judicature Acts 
of a permanent Court of Appeal tempted men to appeal 
upon matters where the decision was not of sufficient im- 
portance to warrant any reopening of the question.”’ 


So it happened that the great reforms of 1873-1875 did 
not carry out Lord Selborne’s intention and provide, as 
far as was possible, for either cheapness or simplicity. 

That our present procedure in litigation can be reason- 
ably criticised is shown by nothing better than by the fact 
that it has been necessary to create in the High Court a 
special court for the trial of commercial causes where the 
ordinary rules of procedure are not enforced. I cannot 


do better than once more use the words of Mr. Theobald 
Mathew : 


** When the Judicature Commission was sitting between 
1869 and 1874, an urgent appeal was made by the City for 
the creation of tribunals for the trial of commercial 
disputes. The business men who gave evidence before 
the Commissioners told a story which has since been 
frequently heard. It was pointed out that it was im- 
possible to obtain in the courts what business men so 
much desired—a cheap and speedy settlement of mercan- 
tile differences. Expense and delay, it was said, were the 
necessary accompaniments of an action at law. The City 
suggested the establishment of tribunals of commerce, or 
the appointment of a skilled lawyer to act as arbitrator 
in commercial cases. But neither proposal was approved 
by the Commissioners. They recommended that com- 
mercial cases should be tried before a judge assisted by 
two business assessors.”’ 


It is interesting to notice that in making this recom- 
mendation in 1874 the Commissioners took the view that 
**it is of the utmost importance to the commercial com- 
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munity that the decisions of the courts of law should on 
all questions of principle be, as far as possible, uniform, 
thus affording precedents for the conduct of those engaged 
in the ordinary transactions of trade. ... Commercial 
questions, we think, ought not to be determined without 
law or by men without special legal training.’’ It was 
on this account that one of the Commissioners, Sir Sydney 
Waterlow, a business man, refused to sign the report, 
adding on his own responsibility that ‘‘ those who support 
the present system of trying mercantile disputes seem to 
regard them all as hostile litigation.’’ These two quota- 
tions show clearly the clash between the quite proper view 
of the lawyers that the administration of the law must 
develop according to sound principles and the equally 
proper view of litigants that justice should be administered 
cheaply and quickly. This is the problem that needs to 
be solved today. It should be possible to find ways of 
satisfying the essential claims of both the law and the 
litigant. 

Parliament did nothing to carry into effect this recom- 
mendation of the Commissioners. The Judicature Acts 
of 1878 and 1875 were passed, making great and useful 
reforms, but no court was set up free from the millstone 
of the ‘*‘ Annual Practice ’’ and all that it represents. As 
Mr. Mathew says: ‘‘ The handiwork of the great Chancery 
lawyers who undertook the duty of fusing into one 
harmonious whole the antagonistic systems of common 
law and equity was not designed to promote that economy 
and dispatch which the City ambitioned.’’ In 1891 Parlia- 
ment passed an Act of one section enabling High Court 
judges to sit for civil cases in the City of London, as they 
do for criminal cases at the Old Bailey. This would have 
revived the methods of the time of Lord Mansfield, many 
of whose famous commercial precedents were laid down 
in the Guildhall. But even so modest a proposal as this 
was not in fact carried out. 

As Parliament seemed unable to do anything practical, 
the judges themselves took action. At the time Mr. Justice 
Barnes (Lord Gorell) was judge in the Probate, Admiralty, 
and Divorce Division of the High Court. The Admiralty 
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Court, part of this somewhat anomalous Division, had, 
and has, a deservedly worldwide reputation, and Mr. 
Justice Barnes allowed commercial cases that arose in 
connection with shipping to be tried in that court. This 
was the origin of our present Commercial Court, which is 
now part of the King’s Bench Division of the High Court. 
In 1895, after much discussion among themselves and 
between barristers and solicitors, the judges informally 
issued new rules ‘‘for the dispatch of commercial busi- 
ness.’’ These rules, with minor additions, are in force 
in the Commercial Court today. Their essence lies in the 
simple provisions that a separate list of commercial cases 
is kept, and that all the preliminary work of a commercial 
action, which would otherwise go before Masters, with an 
appeal to the ‘‘ Judge in Chambers,”’ is brought ‘‘ direct 
to the judge charged with commercial business.’’ A single 
judge, usually one with much experience at the Bar of 
commercial causes, is placed in sole control. 

This was a typically English, and valuable, reform. By 
this simple step a real revolution was effected, and effected, 
be it noted, without legislation. It is interesting to observe 
that this fundamental principle of the Commercial Court, 
that a single judge should take control over cases from 
their beginning, was the same principle adopted in 1852 
when the Court of Chancery received one of its many 
purgings. In that year Masters in Chancery were swept 
away, and the principle was accepted that the judges 
should, through clerks, be responsible for the preliminary 
work of litigation that was eventually to be heard by 
them. But the Chancery clerks in the course of time 
became powerful; in 1897 they resumed the old title of 
Masters, and today there is a great deal of skirmishing 
before them and appealing from them. The principle of 
control by the trial judge has not been fully observed. 
In the Commercial Court this preliminary skirmishing has 
to a great degree vanished, although practical necessities 
have prevented the same judge from always being in charge 
of the court. The principle has, however, been main- 
tained that preliminary issues about procedure have to be 
decided by a judge, if not by the judge who will try the 
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case, and this fact alone has eliminated unreasonable and 
unnecessary preliminary applications. Let Mr. Theobald 
Mathew, whose father was the first judge to take charge 
of the Commercial List, continue the story : 


‘* The learned judge was guided in the course he adopted 
by the obvious objections to the existing methods of 
administering the law. It was clear that, if the legal 
advisers of the parties were willing to assist the court, 
commercial disputes might be settled as promptly by a 
judge as by an arbitrator. ... Interrogatories have 
seldom been asked for and their absence has produced no 
inconvenience. In lieu of the affidavit of documents the 
parties have been directed, when it appeared to the judge 
to be necessary, to furnish lists of documents and to allow 
inspection. . . . The responsibility [for a full disclosure ] 
is cast upon the solicitors, who, as officers of the Court, 
have been informed that the withholding of a material 
document will be treated as a breach of professional duty. 

: Mutual admissions, the exercise of the powers con- 
ferred by Order 80, Rule 7 [a method of proving par- 
ticular facts], or the consent of the parties to permit the 
judge to act upon the materials submitted to mercantile 
arbitrators, have diminished the necessity of recourse to 
a method of obtaining information which is always dilatory 
and not infrequently wasteful.”’ 


As a slight illustration of the efficient atmosphere in 
which the Commercial Court works, I would recall a 
personal recollection. Once when I was engaged in a case 
there a barrister of great experience in the ordinary courts, 
but whose appearances in commercial work were not 
numerous, made an application to the judge on some very 
technical preliminary point. He was within his rights. 
The ordinary rules have not been abrogated in the Com- 
mercial Court, and are in theory in full force. The judge 
looked rather condescending, and said: ‘‘ This sort of 
application is not encouraged in this court.’’ He refused 
the application, to the bewilderment of the barrister. In 
an ordinary action the barrister, if refused by the 
Master, would promptly have appealed to the ‘‘ Judge in 
Chambers ”’ and possibly further, to the great expense of 
one of the parties. 
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There is not a court in the world that works so quickly 
and cheaply as the Commercial Court of the High Court. 
To quote Mr. Mathew once more: ‘“‘ The chief criticism 
to be heard is that which is contained in the complaint 
that it is a hardship that the ordinary suitor should not 
have the same advantages as the commercial litigant.”’ 
It certainly is extraordinary that for the trial of com- 
mercial disputes, which may well involve millions of 
money, the severity of the rules of procedure has in effect 
been largely abandoned, and yet the rules are still in full 
force for the trial of an ordinary non-commercial dispute 
about £100. In a notice that is still printed in the 
‘* Annual Practice’’ relating to ‘the despatch of com- 
mercial business ”’ in the Commercial Court, it is frankly 
said that the reason for creating this court was that ‘‘ there 
was great delay, inconvenience, and expense in the 
ordinary procedure.’’ There was, indeed, but no one has 
ever solved the riddle why reforms should be restricted to 
commercial cases. The men of the City of London were 
influential and organised, as they are today, and so they 
succeeded in getting some reform. But there is no reason 
for giving privileges to a City merchant who claims thou- 
sands of pounds on an insurance policy and leaving to the 
dilatory and expensive ordinary procedure a landlord who 
wants £100 from his tenant or anybody else who seeks 
the King’s justice. 

Happily, the men of the City of London today are agitat- 
ing for reforms in our methods of litigation that are of 
general application. ‘*‘ What we wish to emphasise,’’ says 
the Chamber of Commerce report, ‘‘is that a simplified 
procedure should be compulsory.’’ This is exactly what 
Sir Mackenzie Chalmers urged in his Open Letter of 1880. 
‘*The end and aim of every scientific system of pro- 
cedure,’’ he wrote, “‘ is to arrive at the just and final deter- 
mination of the questions litigated by the fewest possible 
steps and in the shortest possible time.’’ Again, referring 
to the possibility of enlarging the jurisdiction of our 
County Courts (a problem to be discussed in Chapter XV.), 
he said: ‘‘ I think it would be far more satisfactory, both 
to lawyers and suitors, that procedure in the Supreme 
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Court should be made cheaper and more expeditious.” 
But very little in this direction has been done since 1880, 
so far as ordinary litigation is concerned, despite several 
official enquiries. At the head of this chapter I have 
quoted the opinion of the official Committee on County 
Court Procedure, which reported in 1909 and of which 
Lord Gorell was chairman. The words quoted were not 
intended to be limited to County Court litigation and are 
of general application. Yet, despite these periodical 
appeals for greater simplicity, and despite the great success 
of the Commercial Court, the preliminary stages in litiga- 
tion are as numerous and expensive as ever. 

There is no doubt that the preliminary expenses of liti- 
gation could be considerably reduced, even as matters 
stand today. I well remember one of the first cases that 
I attended when I was a pupil in chambers. The parties 
had agreed to a trial upon affidavit evidence, and this 
avoided the expense of bringing any witnesses to court. 
Each side set out in these affidavits his version of the facts 
and annexed the material documents. There were no 
preliminary stage fights, and nothing beyond these affi- 
davits and legal argument was put before the judge at the 
trial. Junior counsel of some standing were employed on 
both sides, and I doubt if the whole costs on both sides 
amounted to £50. It was a long time before I saw another 
case like that. 

As an illustration of how, even at present and even 
when the parties have ample funds behind them, litigation 
can be made cheap by goodwill, I would recall a case in 
1928 of the Attorney-General v. National Provincial Bank. 
The Commissioners of Inland Revenue and the bank were 
not agreed as to whether a bank was obliged in law to 
deliver lists of persons who were the true owners of stocks 
registered in the name of the bank. The point was 
obviously one of great importance to the income tax 
authorities and to banks generally. The writ was issued 
on June 1, 1928, and both parties agreed in “‘ stating a 
special case,’’ a form of procedure already referred to. 
Four specimen instances were set out. As goodwill 
reigned, the case came on for argument in the High 
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Court on July 5, 1928, and on that day judgment was 
given. 

An even better record was established not long after 
the Judicature Acts were passed. On February 2, 1898, 
the owners of the good ship Alps issued a writ against the 
company which had insured her, claiming for loss caused 
by the ship having taken fire. The proper construction 
of certain documents was in dispute, but not the facts. 
Both the steamship company and the insurance company 
wanted a decision upon the construction of the documents, 
and neither wanted to waste time and money about the 
facts. So on February 9 the President of the Admiralty 
Court ordered an immediate argument of the issue, without 
any formalities whatsoever. The argument took place on 
February 14 and judgment was given the same day. 
Mr. Justice Gorell Barnes (Lord Gorell), the President, 
prefaced his judgment with these words : 


‘* T desire to notice a remarkable feature about the case, 
to which it is extremely desirable that attention should be 
drawn, involving as it does a new and decidedly beneficial 
step in legal procedure. . . . Both parties, being desirous 
of obtaining a speedy decision of the court upon the point 
raised, have availed themselves of the facilities which 
exist, though not ordinarily used. ... I cannot recall 
any case where this method of procedure has been adopted, 
but it is obvious that, where both parties to a commercial 
case as this are anxious to have their dispute determined 
at once and do not insist upon the ordinary formalities, 
and particularly where there is no dispute of fact, this 
procedure affords the means of enabling the parties to 
have their case argued and decided in open court with 
rapidity and economy sufficient to satisfy the requirements 
of the commercial world.’’ 


Unfortunately, such cases as these are rare, and it is 
noteworthy that when they occur the litigants are usually 
powerful authorities or corporations. The ordinary liti- 
gant seldom takes advantage of the exceptional procedure 
provided for sensible people, and one of the first steps 
towards law reform will be to investigate into the reasons 
why this is so. 
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The rules, both in the High Court and the County 
Courts, have many eminently sensible provisions to 
enable expense and delay to be avoided. Thus, for 
instance, in many classes of cases the parties to a dispute 
may agree (in writing) to give the County Court jurisdic- 
tion over their action, although the amount at stake ex- 
ceeds the limit fixed by law for a County Court action 
(£100). This rule covers most of the ordinary actions 
that are tried on the common law side of the High Court, 
and, where there is this agreement, the local County Court 
can deal with such actions without any limit to the 
amount in dispute between the parties. Again, litigants 
in County Courts may before trial agree (also in writing) 
that there shall be no appeal from the decision of the 
judge. Also, the County Court judge has power to order 
that particular facts shall be proved by affidavit instead 
of by the calling of witnesses, and so on. Where both 
parties genuinely set out to obtain the decision of a 
County Court judge without incurring unnecessary ex- 
penditure, the costs, even including evidence and pro- 
fessional argument, can be kept astonishingly low, pro- 
vided there is goodwill on the part of both litigants and 
their lawyers. 

In the High Court there are similar rules about appeals, 
evidence, etc., and some others that ought to be most 
helpful. Thus, for instance, where facts are in dispute 
the parties may agree to state the facts in issue and to 
lay them before the court without going through the 
somewhat expensive procedure of ‘* pleadings,’’? which 
are formal statements of the case of each party. Thus, 
suppose A buys a horse from B and then comes to the 
conclusion that the horse is unsound. On the issue of A’s 
writ A and B could at once agree to adopt this procedure. 
If they so agreed they, or their respective solicitors, would 
have to draw up and get a Master’s approval of a short 
statement of the issue; for instance: ‘‘ Whereas A affirms 
and B denies that the horse purchased by A from B on 
January 29, 1980, was unsound at the time of the sale 
and it has been ordered that the said question shall be 
tried with (or without) a jury, therefore let the same be 


GOODWILL 188 


tried.’®? The case would then be entered in the list, and, 
when its turn came, all that the parties would have to 
do would be to call their evidence as to the condition 
of the horse. The parties could further agree beforehand, 
if they wished, that an agreed sum of money should be 
paid if the verdict of the court should be in favour of A, 
or the parties could agree that the court should fix the 
amount to be paid. The judgment of the court in such 
a case would be as effective as any other. But I for one 
have never seen this procedure in operation. 

A cynical supporter of our present system may say that 
if parties can go so far as agreeing to adopt such pro- 
cedure, they might as well agree upon the point in dis- 
pute. I do not see this. There are daily innumerable 
people who have acute differences of opinion about their 
legal rights and who yet are agreed that they will not 
spend their money in litigation as ordinarily conducted. 
The average litigant wants an independent and final 
adjudication upon his differences with his opponent, and 
both can be agreed to avoid delay and expense without 
finding it possible, or even desirable, to agree on the 
merits of the difference. 

It will be said, of course, that it 1s easy to be cheap 
when both sides are reasonable. That is true. But the 
test of our procedure comes when only one party seeks 
to be reasonable. Here, in theory, the rules help him 
considerably. Thus, for instance, any party may by 
notice in writing within a defined time before trial “‘ call 
on any other party to admit... any specific fact or 
facts mentioned in such notice,’’ and thus save the ex- 
pense of calling witnesses. Then the rule goes on: ‘ In 
case of refusal or neglect to admit the same within six 
days after service of such notice . .. the costs of prov- 
ing such fact . . . shall be paid by the party so neglect- 
ing or refusing, whatever the result of the cause... 
may be, unless at the trial... the court... certify 
that the refusal to admit was reasonable. ...’’ A more 
sensible rule could scarcely be invented; it exists also in 
the County Court. But in practice it is very rarely used, 
and, if it were, the probability is that the certificate that 
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the refusal to admit was reasonable would be forthcom- 
ing. It is significant that under this rule there follow in 
the ‘* Annual Practice ’’ less than two inches of notes and 
references to decided cases, whereas, for instance, under 
the principal rule that the awarding of ‘‘ costs ”’ shall be 
in the discretion of the court there are sixty-nine pages 
of such notes, and references to hundreds of judicial prece- 
dents. Similar rules exist about admitting documents 
which would otherwise have to be formally proved; but 
these rules also are inadequately used, mainly because 
it is never difficult for counsel to oppose an application 
under them, and the odds are in favour of such opposi- 
tion. 

There are several other useful rules which, if widely 
used, would eliminate much expense and delay. There 
is the rule which provides that ‘‘ a judge may order that 


evidence of any particular fact ... shall be given by 
statement on oath of information or belief or by produc- 
tion of documents or entries in books . . . or otherwise.”’ 


There are also rules which say that, if there is a question 
of law which it would be convenient to have decided 
before any evidence is given, the court may dispose of the 
point, and thus perhaps dispose of the whole case, before 
the expense of preparing for trial is incurred. These 
rules are frequently employed in the Commercial Court, 
but seldom elsewhere. Indeed, their use has been expressly 
discouraged by judicial authority. In 1929 a High Court 
Judge, when a case came before him in which one side 
had taken advantage of one of these rules, said that coun- 
sel ‘‘ had cited cases on the general undesirability of taking 
questions of law for preliminary disposal. With these 
general statements he [his lordship] was in most hearty 
concurrence ; seldom was it desirable to take short-cuts of 
that kind ’’ (Riley v. Brown, 1929). 

Probably the best example of businesslike procedure is 
that known in the High Court as ‘‘ Order XIV.,’’ and, 
happily, it 1s very extensively used. Under it the plain- 
tiff states his case on the writ, and, as soon as the defen- 
dant makes his formal appearance, the plaintiff can apply 
for summary judgment. The defendant has to put his 
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defence on oath, and judgment is at once given if he 
cannot show a good defence. This procedure originated 
in the law merchant, and was first introduced in connec- 
tion with actions on bills of exchange. Under it innumer- 
able judgments are given every term, and, so far as it 
goes, this piece of judicial machinery is a model. But, 
despite a slight extension in 1929, this procedure is very 
restricted; it is mostly used for debt collecting. There 
seems little reason why this summary procedure, or some 
adaptation of it, should not be available for many other 
classes of actions. Where plaintiffs know that there is a 
reasonable defence, they would make no use of it, but 
opportunities for using it might well be extended. This 
was the opinion of Sir Mackenzie Chalmers: ‘‘ I believe the 
procedure under Order XIV. is admitted to have worked 
admirably. ... There is no intermediate procedure 
between the debt-collecting machinery of Order XIV. and 
the general procedure, which is necessarily framed with 
reference to the most complex cases which can arise.”’ 
There is a mine of wisdom in these words; and they were 
written in 1880. 

Another excellent example of beneficial short-cuts to 
justice is what is known as the ‘‘ Short Cause List.’’ Cases 
entered in this list as a rule reach their turn for hearing 
within very few weeks after their commencement. But 
the list is confined to cases in which the plaintiff can 
swear an affidavit to the effect that he believes that there 
is no defence to the action. No case can be put into the 
Short Cause List unless it comes under Order XIV., just 
mentioned. This practically limits the list to debt-col- 
lecting cases. It is difficult to appreciate the reasons for 
these restrictions, especially as, apart from the Short 
Cause List, the procedure for expediting the hearing of 
actions is very clumsy; two apphcations are necessary, 
and, if there is opposition, some £20 may be easily spent 
in obtaining, or failing to obtain, the necessary order. 

What can be achieved by simplifying procedure is well 
shown by the effects of a change made in 1919. When I 
was called to the Bar, counsel were frequently briefed to 
apply to a Master for ‘“‘ further and better particulars ”’ 
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of the claim or defence of the opposite party. Thus A set 
up in his pleading that on January 1, 1918, he agreed with 
B to buy a motor-car. Promptly counsel on both sides 
would be briefed on an application that A should state 
where this agreement was made and whether it was oral 
or in writing. Such an application added about £10 to 
the costs of the action. In 1919 a fresh rule was made to 
the simple effect that such applications should first be 
made through the medium of a solicitor’s letter and only 
referred to the court in case the desired information should 
be refused. As a result of this rule, the £10 is now very 
seldom spent, and the information comes at an expense 
probably under 10s. 

Let us now face the question why it is that, even where 
the rules offer useful short-cuts and money-saving devices, 
so little use is made of them. The answer is, firstly, that 
both our traditions and our present legal mentality are 
adverse to simplicity and economy; in the legal profes- 
sion generally, and especially at the Bar, there exists an 
antipathy to the use of labour-saving devices that is only 
equalled by that of domestic servants. The second reason 
is more difficult to state. Suffice it to say that as a rule 
the courts do not encourage, but often actively discourage, 
the use of short-cuts. One instance of this has already 
been given. If one side objects to the use of one of the 
rules whereby procedure can be simplified—the rule about 
taking evidence, for instance—there is every probability 
that the court will insist upon the normal procedure being 
adopted, and then the side which has applied for a short- 
cut is mulcted in the costs incurred by both sides in mak- 
ing the application. This being so, it is a great tempta- 
tion for the other side to resist any such application and 
thus win a momentary victory over the opponent. Very 
largely our troubles in this respect are psychological. 
Barristers who have mastered the intricacies of our exist- 
ing procedure—and we cannot forget that every judge has 
once been a practising barrister—have learned also the 
pleasures of snatching even temporary victories for clients ; 
we are apt to concentrate on the value of momentary 
triumphs and to forget that there are deeper considera- 
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tions, which include the cost of our work to the parties 
and also the reputation of our judicial machinery. Liti- 
gation must inevitably encourage a certain element of 
quarrelsomeness, but it should be the function of the 
courts to discourage it. This is not always done. 

I well remember appearing in a County Court many 
years ago for the executors of a big estate whose property 
had been damaged to the extent of about £10 5s. in a 
motor collision between two cars. To say that the execu- 
tors should not have troubled about so small a matter 
would be to admit that our system denies justice. The 
real issue in the case lay between the two defendants as 
to which car was the cause of the accident. It so hap- 
pened that the manager of the estate had been suddenly 
taken ill, and I could not call him as a witness. As I 
had available the policeman who made a report on the 
accident, and could thus prove that each defendant blamed 
the other at the time, I went ahead. The judge took the 
objection that I had not proved that the executors owned 
this property. I could not prove it, as my witness, the 
manager, was absent. Nobody had ever suggested any 
doubt on the point, but counsel for one of the defendants 
saw his chance. He refused to admit the ownership of 
the house, although his co-defendant, anxious to dispose 
of the real merits of the case, was willing to do so. The 
judge supported the objecting defendant, adjourned the 
case, and ordered my executors to pay all the costs caused 
by the adjournment, costs which were well over the 
amount of the claim. When the case was again before 
the judge and the manager duly attended, the question 
of the ownership of the property was never mentioned. 

Again, @ man once sued in the High Court for damages 
for wrongful dismissal. He had a five years’ contract and 
had been dismissed after one year. For some inexplicable 
reason his counsel—I was not in the case—did not ask 
him the important question, ‘‘ What have you been able 
to earn since your dismissal ?’? Counsel on the other side 
also ignored this question, which was vital, for, naturally, 
everybody has to minimise his loss as best he can, even 
his losses caused by ill-treatment. In his summing-up to 
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the jury the judge pointed out the absence of evidence as 
to the true measure of damages, and directed the jury to 
find a verdict for the plaintiff for one shilling, which the 
jury did. Then the Court of Appeal was occupied for a 
whole day in a discussion of the problem whether it was 
for the plaintiff to prove that he could not work during 
the remaining four years of his contract or whether it was 
for the defendant to prove that he could. This abstract 
question need never have arisen, for the omission of the 
necessary evidence could have been put right at the time. 
When the Court of Appeal had decided this question, the 
parties were at least as greatly concerned with the liability 
for the legal costs as with the payment of damages. 

Of that great judge Lord Bowen, Lord Davey once 
wrote : 


‘SA judge of his clearness of vision and accurate habits 
of thought could safely dispense with the aid of pleadings. 
Lord Bowen, in his anxiety that justice should be done, 
was indulgent—some of his colleagues thought over-indul- 
gent—to slips of practice and mistakes. He would never 
let a client suffer, if he could help it, from the ignorance 
or carelessness of his advisers.’’ 


If there could arise in both branches of the legal pro- 
fession a determination to concentrate on the main issues 
at stake and a belief that it is in the interests of the pro- 
fession, as well as in those of the public, that access to 
the courts should be easy and cheap, a marked change 
would quickly come over the whole machinery of litiga- 
tion, and I firmly believe that this characteristic of Lord 
Bowen would be found very general on the Bench. 

What can be done to reform our procedure? It is much 
to be regretted that the late Sir Willes Chitty, for a long 
time senior Master of the Supreme Court, went to his 
grave without preparing a thorough scheme of overhaul 
for our procedure that he knew so well. No one was more 
qualified for the task than he was. In almost every 
direction simplification is possible, and Sir Willes Chitty 
could have helped very greatly to work out these simplifi- 
cations. 

I believe that if the whole field covered by the ‘‘ Annual 
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Practice ’’ were investigated by experts who are sym- 
pathetic to reform—and there are many such—very large 
savings of time and money would be found possible. In 
the Chancery Courts, for instance, some of the matters 
that have now to go before the judge might possibly be 
disposed of by the Master, before whom they must come 
in any case. I can give a personal illustration. As trustee 
I once had occasion to apply to remove an elderly co- 
trustee and appoint her son. Everything was peace and 
harmony and the application was purely formal. Before 
the judge the application took two minutes, but that ap- 
pearance considerably added to the expenses. Although 
a solicitor-friend acted for me, and although there were 
no counsel’s fees, the taxed bill came to £40. 

As another illustration I would cite the procedure in 
the Chancery Division for the payment out of moneys that 
have been lodged with the High Court for protection. 
Large sums are frequently paid into court, usually with 
the object of ensuring that the court shall be satisfied 
that they are paid out to the persons properly entitled to 
them. This is often done in connection with wills, trusts, 
marriage settlements, etc., and also where land is pur- 
chased compulsorily by railway companies or public 
authorities, and so on. Two procedures exist today 
whereby applications can be made to the court to obtain 
moneys so lodged. There is procedure by summons, 
usually simple and inexpensive because dealt with by a 
Master ‘‘ in Chambers,’ where solicitors or their properly 
qualified clerks can transact the business. There is also 
procedure by a petition, which must be dealt with in 
court at considerable expense, including the supplying of 
numerous copies of all documents and the payment of fees 
to counsel. In 1886 a Chancery judge refused to allow 
the use of the simpler procedure where the application 
was for more than £1,000 (in re Rhodes). This decision 
became a precedent, and has resulted ever since in mak- 
ing such applications cumbrous and expensive, although 
in 1888 the application of the rule laid down in 1886 was 
somewhat restricted (Bates v. Moore). It is, of course, 
essential that the court shall exercise the utmost care to 
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see that the moneys entrusted to its keeping shall reach 
their proper destination, but the utmost care is compatible 
with a simple procedure; besides, the amount at stake is 
no criterion of the difficulty of the application. 

Transfers of work from judges to Masters might also 
be found possible on the common law side of the High 
Court, or, where control by judges is considered desirable, 
certain work might well be disposed of by judges inform- 
ally, as is done in the Commercial Court, and not in open 
court, where counsel have to be briefed and much expense 
incurred. Today it costs, for instance, about £6 to obtain 
the postponement of a case in the ‘* judges’ list’? when 
an important witness suddenly falls ill and is unable to be 
present at the trial. 

Another possible field for reform is the system for 
securing that all relevant documents are disclosed before 
the hearing of an action. Our present machinery for 
securing this was an import from the old Court of 
Chancery. When ‘‘ Discovery ”’ is ordered, each litigating 
party has to swear an “‘ affidavit of documents’”’ of a 
complicated nature. Of course, there are occasions when 
such an affidavit is of great use, as when a party is 
deliberately withholding important documents that are 
against his case. But often this affidavit, usually prepared 
by the solicitor or his clerk, is quite useless. Not long 
ago the registrar of the Admiralty Court emphasised this 
point. He wrote of ‘‘ the multiplicity in modern practice 
of affidavits of a formal character which have necessarily 
to be sworn and filed,’’ and he said that ‘* the most striking 
example is the so-called affidavit of documents, which 
might equally well be a signed and unsworn statement.”’ 
We have already seen (p. 174) the opinion on this point of 
Sir Mackenzie Chalmers; also, a few pages back, that, in 
the words of Mr. Theobald Mathew, the responsibility for 
seeing that all proper documents are disclosed in the Com- 
mercial Court ‘‘ is cast upon the solicitors who, as officers 
of the court, have been informed that the withholding of 
a material document will be treated as a breach of profes- 
sional duty.’ Enquiry might well be made into the pos- 
sibility of making the practice of the Commercial Court 
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universal, Considerable savings can, I fully believe, be 
made by improving the present practice about disclosing 
documents ; also in the practice about supplying copies of 
documents, a matter which, as we shall see, involves the 
question of the methods upon which solicitors are at 
present remunerated for their work. 

Another comparatively small reform has been supported 
by the Chamber of Commerce. Should the printing of 
pleadings, etc., continue to be compulsory? The rule 
prescribing this dates from the time before typewriting 
was general. Recently a judge in an Admiralty case (The 
Ciss, 1980) complimented the parties in having merely 
typed and not printed pleadings. He went on to say that 
the system of printing arose at a time when probably print- 
ing was cheaper than making a large number of long-hand 
copies; in other words, before the day of the typewriter 
and duplicator. Yet, such is the difficulty of bringing 
about legal reforms, the Law Journal commented thus on 
these words: ‘‘ Only those who are aware of how hardly 
such a change would hit those craftsmen who are engaged 
in the art of printing will realise the courage necessary to 
make a pronouncement of this kind.”’ 

One more small point is worth mentioning. In jury 
actions there is a little ceremony called ‘‘ opening the 
pleadings.’’ Although the leading counsel for the plaintiff 
is about to explain his client’s case fully to the jury, his 
junior has to begin by giving a short summary of the legal 
issues involved. In the Bardell v. Pickwick trial, Dickens 
tells how Mr. Skimpin, Serjeant Buzfuz’s junior, performed 
this function ‘‘ and sat down after a lapse of three minutes, 
leaving the jury in precisely the same advanced stage of 
wisdom as they were in before.’’ I doubt if any juryman 
has ever benefited from this ceremony, but it sometimes 
happens that a junior counsel has to be specially brought 
into the action in order to play this walking-on part. 

These are but a few illustrations of the changes that 
could be introduced to save expense. But details apart, 
the need is for an expert examination into the whole ques- 
tion of procedure. The pressing need for such an enquiry 
is well explained by Mr. E. F. Spence, K.C., from whose 
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book, ‘‘Bar and Buskin,’’ I have already quoted. 
Mr. Spence saw our machinery of litigation at work from 
different angles, for he started his legal life as an articled 
clerk in a big solicitor’s office. Looking back on his 
experience from 1877 to 1927, he says that the result o! 
the efforts to improve machinery is that “ plus ca change, 
plus c’est la méme chose,’’ and he adds that still today 


**masses of useless, costly particulars and Interrogatorie: 

are ordered, whilst summonses are issued that could be 

made needless. . .. Technicalities still exist, chiefly ir 

connection with pleading. Parties are permitted to deny. 

or refuse to admit, facts not really in dispute, and so put 

ine other side to the cost of proving, or preparing to prove. 
em.”’ 


Mr. Spence’s final conclusion is that “‘ litigation is s 
game, a gorgeous game.’’ If it continues to be so treatec 
by the legal profession much longer, it will be found that 
it is a game at which the public refuses to play. 

Most of what has been written above refers to the High 
Court only, but procedure in the County Court likewise 
needs examination with a view to seeing whether simplifi- 
cation is not possible. 

In considering the possibilities of simplifying ou 
machinery of litigation, two factors must be considered. 
In the first place, the methods by which solicitors are 
remunerated will have to be changed before labour-saving 
in litigation becomes general. In 1895, Mr. Theobalc 
Mathew wrote that “‘ to bring a case to trial at once woulc 
leave, under the present system of taxation, no adequate 
return for the solicitor’s expenditure of time and trouble.” 
Since then the rules on this point have been somewhat 
improved, but there are still inducements to incur expense 
that should be unnecessary. This matter I will deal with 
in Chapter XVI. Secondly, the fees of barristers may 
have to be placed on a fresh basis if what I have termed 
preliminary skirmishing is materially reduced. Mr. Spence 
has put on record that in one year the proportion of his 
fees for briefs on trial to briefs for interlocutory work was 
2,908 to 1,609 guineas. These figures are not in an unusual 
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proportion, and they show how remunerative this pre- 
liminary skirmishing is to those who take part in it. 
Probably a considerable part of those 1,609 guineas was 
in some measure considered by the solicitors who paid 
them as remuneration for time spent by Mr. Spence in 
thinking, advising, and drawing documents, work for 
which a barrister is ordinarily badly paid. If interlocutory 
work were reduced, barristers might reasonably ask to be 
paid better for other work. It must also be remembered 
that nothing is more remunerative for barristers’ clerks 
than an abundance of this interlocutory work. Barristers’ 
clerks are paid by the solicitor; therefore by the litigant. 
They receive a percentage on the barrister’s fee; thus, 
when a barrister has earned two guineas, he receives a 
cheque for £2 4s. 6d., the extra half-crown being the re- 
muneration of his clerk. I find, on reference to my 
own fee books, that in one case where there had been 
an abundant supply of interlocutory skirmishing (not 
prompted by me) I received 68 guineas and my clerk 
£5 7s. 6d.; in another case where there was very little 
but the fee to argue in court I received 61 guineas and my 
clerk £1 16s. 6d. So there are difficult wheels within 
wheels when one attempts to think out the possibility of 
reducing the volume of preliminary work. But, none the 
less, the reduction should be made. 

There is one comforting thought about our present 
methods of procedure in litigation: they are immensely 
better than those of the United States of America. When, 
a few years ago, the late Mr. Taft, ex-President and then 
Chief Justice of the Supreme Court of the United States, 
visited England to examine into our judicial system, he 
was greatly impressed with the speed and efficiency of our 
debt-collecting machinery—Order XIV. The praise was 
certainly justified. Other Americans have been similarly 
impressed. Two books by American lawyers, from which 
I have already quoted, are refreshing reading for us, as 
their authors could see no evil in our system compared 
with the American. One author (Mr. F. N. Judson) said : 
**The delays and the often resulting denial of justice in 
our [ American] judicial procedure have been impressively 
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book, ‘‘ Bar and Buskin,’’ I have already quoted. 
Mr. Spence saw our machinery of litigation at work from 
different angles, for he started his legal life as an articled 
clerk in a big solicitor’s office. Looking back on his 
experience from 1877 to 1927, he says that the result of 
the efforts to improve machinery 1s that “ plus ca change, 
plus c’est la méme chose,’ and he adds that still today 


** masses of useless, costly particulars and Interrogatories 
are ordered, whilst summonses are issued that could be 
made needless. ... Technicalities still exist, chiefly in 
connection with pleading. Parties are permitted to deny, 
or refuse to admit, facts not really in dispute, and so put 
ae other side to the cost of proving, or preparing to prove, 
them. 


Mr. Spence’s final conclusion is that “‘ litigation is a 
game, a gorgeous game.’’ If it continues to be so treated 
by the legal profession much longer, it will be found that 
it Is a game at which the public refuses to play. 

Most of what has been written above refers to the High 
Court only, but procedure in the County Court likewise 
needs examination with a view to seeing whether simplifi- 
cation is not possible. 

In considering the possibilities of simplifying our 
machinery of litigation, two factors must be considered. 
In the first place, the methods by which solicitors are 
remunerated will have to be changed before labour-saving 
in litigation becomes general. In 1895, Mr. Theobald 
Mathew wrote that “‘ to bring a case to trial at once would 
leave, under the present system of taxation, no adequate 
return for the solicitor’s expenditure of time and trouble.”’ 
Since then the rules on this point have been somewhat 
improved, but there are still inducements to incur expense 
that should be unnecessary. This matter I will deal with 
in Chapter XVI. Secondly, the fees of barristers may 
have to be placed on a fresh basis if what I have termed 
preliminary skirmishing is materially reduced. Mr. Spence 
has put on record that in one year the proportion of his 
fees for briefs on trial to briefs for interlocutory work was 
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proportion, and they show how remunerative this pre- 
liminary skirmishing is to those who take part in it. 
Probably a considerable part of those 1,609 guineas was 
in some measure considered by the solicitors who paid 
them as remuneration for time spent by Mr. Spence in 
thinking, advising, and drawing documents, work for 
which a barrister is ordinarily badly paid. If interlocutory 
work were reduced, barristers might reasonably ask to be 
paid better for other work. It must also be remembered 
that nothing is more remunerative for barristers’ clerks 
than an abundance of this interlocutory work. Barristers’ 
clerks are paid by the solicitor; therefore by the litigant. 
They receive a percentage on the barrister’s fee; thus, 
when a barrister has earned two guineas, he receives a 
cheque for £2 4s. 6d., the extra half-crown being the re- 
muneration of his clerk. I find, on reference to my 
own fee books, that in one case where there had been 
an abundant supply of interlocutory skirmishing (not 
prompted by me) I received 68 guineas and my clerk 
£5 7%s. 6d.; in another case where there was very little 
but the fee to argue in court I received 61 guineas and my 
clerk £1 16s. 6d. So there are difficult wheels within 
wheels when one attempts to think out the possibility of 
reducing the volume of preliminary work. But, none the 
less, the reduction should be made. 

There is one comforting thought about our present 
methods of procedure in litigation: they are immensely 
better than those of the United States of America. When, 
a few years ago, the late Mr. Taft, ex-President and then 
Chief Justice of the Supreme Court of the United States, 
visited England to examine into our judicial system, he 
was greatly impressed with the speed and efficiency of our 
debt-collecting machinery—Order XIV. The praise was 
certainly justified. Other Americans have been similarly 
impressed. Two books by American lawyers, from which 
I have already quoted, are refreshing reading for us, as 
their authors could see no evil in our system compared 
with the American. One author (Mr. F. N. Judson) said: 
“*The delays and the often resulting denial of justice in 
our [ American] judicial procedure have been impressively 
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contrasted with the promptness and efficiency of the 
judicial systems of Great Britain, Canada, and the Con- 
tinental countries of Europe. Especially notable is this 
contrast with the systems of Great Britain. ... Reform 
in judicial procedure has been effectively established in 
England.’’ The other (Mr. F. R. Coudert) wrote: ‘‘ In 
the English law courts matters are now disposed of with 
an expedition and a substantial justice which puts us so- 
called progressive Americans to shame.’’ The praise is 
refreshing, but these opinions make it difficult to picture 
what American civil procedure can be like. 

I believe that the condition of litigation in this country 
will never be satisfactory until we revise both our existing 
rules of procedure and also the application of the rule of 
precedent to procedure. This exists to the full in ques- 
tions of procedure as well as in law-making. Chapter VI. 
has already emphasised the need for some modification of 
this rule and for some limit being placed upon the output 
of new precedents in law-making; there is an even greater 
need for limiting the creation of precedents in the sphere 
of procedure. It would probably be easier to codify all 
the thousands of reported decisions on procedure than to 
codify any branch of our private law. Rule committees 
exist now both for the High Court and the County Courts, 
and under their supervision an examination of all the 
existing rules and precedents could be conducted. This 
problem will be considered further in Chapter XII. 

The present condition of the machinery of litigation is 
the result of drifting. The system established in 1878 
was intended to be the subject of vigilant examination, 
but this intention has never been fulfilled. The Judica- 
ture Act of 1878 had a special section providing that— 


‘© A Council of the Judges of the Supreme Court... 
shall assemble once at least in every year... for the 
se of considering the operation of this Act and of 

the Rules of Court . . . and of inquiring and examining 
into any defects which may appear to exist in the system 
of procedure or the administration of the law in the High 
Court or the Court of Appeal or in any other Court from 
which any appeal lies to the High Court; and they shall 
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report annually to one of Her Majesty’s principal Secre- 
taries of State... .”’ 


That section of the Act of 1878 (which Lord Selborne 
told the House of Lords was ‘‘a matter which the Lord 
Chief Justice states to be of great value and importance ’’) 
is now section 210 of the consolidating Act of 1925. But 
for a generation these provisions have been almost a dead 
letter. The Council has, I believe, only made three reports 
to the Home Secretary. It was called once by Lord 
Halsbury and once by Lord Birkenhead, but that is about 
all. As the Law Journal wrote (October 22, 1927): ‘* One 
is aware that this re-enacted statutory command has been 
disobeyed at least forty-three times in the last half- 
century, but can that excuse?’? A useful stimulus to re- 
form would be given if the Council met and considered 
whether there are any rules and precedents that are stif- 
ling litigation. Procedure in both High Court and County 
Courts could well be examined by the Council of Judges, 
for the Act definitely brings County Courts under the 
supervision of the Council. A separate committee of 
County Court judges is provided for by the County Courts 
Act of 1888, and this does function, the County Court 
judges thus setting an example to their superior brethren. 

For both High Court and County Courts the ideal should 
be that the rules should be complete and should embrace 
all the principles laid down as authoritative in the past. 
For both courts an authority should be in frequent session 
to examine and revise the code of rules. Only when some 
such reform as this is brought about will litigation lose 
its terrors and, therefore, be truly available to the ordinary 
public. 

While some such examination of our rules of procedure 
was being undertaken, a useful intertm reform might 
perhaps be introduced. Would it be possible to defer the 
awarding of costs on all interlocutory applications until 
the case is tried or otherwise disposed of ? If such matters 
could be dealt with by the judge who tries the case, or 
by a Master if the case ends before trial, these preliminary 
applications and skirmishings would appear in their true 
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proportions. The judge or Master would be in a position 
to decide to what extent they had been necessary or who 
was really responsible for making them necessary. If it 
were known that the judge or Master would at the end of 
the case award costs for interlocutory applications only 
on this standard of necessity, I venture to think that, even 
without any alteration of the rules or procedure, their 
number and expense would be considerably reduced. 


CHAPTER XI 
THE LAWYER’S BILL 


‘*The expense of the pursuit sometimes exceeded the value 
of the prize, and the fairest rights were abandoned by the poverty 
or prudence of the claimants. Such costly justice might tend 
to abate the spirit of litigation.’’—GrIBBoNn. 

‘‘Upon what I said in relation to our courts of justice, His 
Majesty [of Brobdingnag] desired to be satisfied in several 
points; and this I was the better able to do, having been for- 
merly almost ruined by a long suit in the Chancery which was 
decreed for me with costs.’”’—Gulliver’s Travels (1726). 

‘“‘It is no bad thing that the fees of costs should deter vexa- 
tious litigation, but some reform is necessary in those cases 
which, in my view, still exist where a person is prevented by 
fear of costs from obtaining justice.’—LorpD SANKEY (1928). 


Let us probe a little deeper into the cost of litigation 
under present conditions. Nothing could show more 
clearly the need for hard thinking about possible changes. 

The power of the courts to order that the cost of legal 
proceedings shall be paid by one or more of the parties is 
not primarily derived from judge-made law. It is mainly 
the result of Acts of Parliament. So far as we know, 
before the Statute of Gloucester of 1278 no person was in 
theory entitled to recover any costs in litigation. From 
this Coke, in his “ Institutes,’ draws the conclusion, 
which rather makes our mouth water, that “ by this it 
may be collected that justice was good cheap of ancient 
times.’’ But it is very likely that, in practice, some re- 
compense to balance his inconvenience and expense was 
added to the plaintiff’s award if he succeeded in his claim. 
The Statute of Gloucester definitely allowed certain costs 
to be awarded to a successful plaintiff, and in its interpre- 
tation by the courts the amount of costs was extended 
beyond what the Statute prescribed. Successful defen- 
dants were enabled to recover their costs in Tudor times, 
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and from then onwards the general rule has been that 
costs follow the event. This rule was applied by the 
judges in modern times, as we have seen, to the costs of 
appeals. 

It is well to realise, as Adam Smith wrote in the 
‘‘Wealth of Nations,’”? that ‘justice never was in 
reality administered gratis in any country. Lawyers and 
attornies, at least, must always be paid by the parties ”’; 
he added the not very polite comment that “‘ if they were 
not, they would perform their duty still worse than they 
actually perform it.’ Who else but the parties to a dispute 
should pay for the necessary professional assistance and 
for the cost of bringing the necessary evidence and wit- 
nesses before the court? The most extreme Socialist has 
not yet suggested that the community should shoulder the 
cost of private litigation. 

The expense of litigation is not, however, limited to 
the cost of legal assistance and of the necessary evidence. 
The State also demands its toll. It costs 30s. to issue a 
writ in the High Court and 2s. 6d. for the defendant to 
‘‘ enter an appearance,”’ and at practically every stage of 
litigation fees have to be paid to the court by the parties. 
In the County Court the initial costs are often as heavy as 
in the High Court, sometimes more heavy, the reason 
being that the document that opens the action has to be 
served on the defendant by an official of the court. A 
very big revenue is derived by the State from these court 
fees, and this revenue is, of course, used to pay the salaries 
of the judges and officials concerned with the administra- 
tion of justice and the cost of the necessary buildings. The 
State makes no pretence of providing justice free. In fact, 
when the question of appointing new judges is raised in 
Parliament, someone in authority usually makes the state- 
ment that the expense of the additional judges is balanced 
by the additional fees earned on the cases they decide. 
Figures can be made to prove anything, so it is best to 
say no more than that the demands of the State upon 
the litigant form a considerable item in the cost of 
litigation. 

It was against these demands that Jeremy Bentham 
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declaimed in his ‘‘ Protest against Law Taxes.”’ ° A law 
tax,’’ he wrote, ‘‘is the worst of all taxes, actual or 
possible.’’ His object, as shown in his sub-title, was to 
show ‘* the peculiar mischievousness of all such impositions 
as add to the expense of appeal to justice.’’ This view 
of Bentham has at times received support from legal 
Olympians. Thus, when the question of concentrating 
the courts in one building was being considered in the 
middle of the last century, the Master of the Rolls of the 
day said frankly: ‘‘ It is, in my opinion, the duty of the 
country to provide for the administration of justice 
without the slightest expense to the suitors. In that 
respect I go to the full extent of the speculations of 
Mr. Jeremy Bentham.’’ He added, however: ‘‘I am 
also satisfied that you will not at present induce the 
country to do it.’? One may well doubt whether there 
is anything wrong in the principle that the courts of law 
should so far as possible be self-supporting. It may 
seem strange, seeing the extent of the services which a 
bountiful State now provides for the citizen, that ‘‘ law 
taxes’? have survived, but in principle I for one can see 
nothing objectionable in them. Bentham’s fulminations 
on this point do not move me. I can see no reason why 
free justice should be regarded as any man’s right, seeing 
that free justice means merely that the community has 
to pay for private disputes. Those who need the de- 
cisions of our courts of law, and not the general public, 
should pay for them in proportion to the benefit they 
derive. 

Strangely enough, the Workmen’s Compensation Act ex- 
pressly says that ‘‘no court fee shall be payable by a 
workman in respect of any proceeding under this Act.”’ 
It would have been more intelligible if Parliament had 
enacted that poor people should never pay court fees ex- 
cept in workmen’s compensation cases, because in the 
majority of such accident cases the contests are really 
between trade unions supporting the workmen and insur- 
ance companies for the employers. Both trade unions 
and insurance companies can afford to pay reasonable 
court fees. 
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There seems also no reason to interfere with the exist- 
ing general rule (except possibly in regard to appeals) that 
the costs of both parties to the action shall be apportioned 
by the court in proportion to success. When judicial 
proceedings take place and the costs of the proceedings 
are not allocated between winner and loser, considerable 
injustice is often done. An example is the absence of any 
power to award costs in certain official local enquiries. 
Under section 84 of the Law of Property Act, for 
instance, owners of land or buildings can institute formal 
enquiries before official arbitrators in order to obtain relief 
against restrictive covenants which limit the use of their 
land or buildings. Considerable expense is often incurred 
by neighbouring owners and residents in resisting such 
applications, but, even if the application is refused, there 
is no power to make the applicant pay any costs. I have 
appeared in such enquiries in which the application was 
little short of an impertinence, yet the opponents had to 
pay all their own expenses of resisting it. Reckless or 
speculative applications are encouraged by this absence 
of power to award costs. 

For many years following the conclusion of the Great 
War the legal world was given a practical example of the 
drawbacks that arise when courts do not award the full 
costs to successful litigants. I refer again to the Mixed 
Arbitral Tribunals constituted under the Treaties of 
Peace to settle pre-war and war-time claims between the 
nationals of the warring countries. These tribunals, whose 
decisions affected the dispositions of many millions of 
pounds sterling, voluntarily adopted the procedure of 
assessing some small amount for costs and only ordering 
that amount to be paid by the unsuccessful party. The 
reason was, possibly, that the tribunals, being inter- 
national, assessed the amount of the costs on the foreign 
scale, which for English lawyers and litigants meant a 
mere fraction of the costs incurred. Thus a claimant 
would spend, say, £200 in proving and establishing a 
claim for £5,000, and the tribunal would award him about 
£50 in costs. Litigants soon realised that they would 
neither recover, nor have to pay, full costs. The conse- 
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quences were, firstly, that it was not worth while to pursue 
small claims, as the balance of the costs would be at least 
equal to the amount recovered; and, secondly, that liti- 
gants were encouraged to pursue very doubful claims, or 
to press very doubtful defences, knowing that in the event 
of failure the costs awarded against them would be light. 
If a man knows that, even if he himself gets nothing, he 
can mulct his opponent in heavy legal expenses, an un- 
desirable situation arises. This point is of great impor- 
tance in connection with actions by poor people in the 
ordinary courts, and will be referred to again later. The 
experience of the working of the Mixed Arbitral Tri- 
bunals should discourage any attempt to amend the exist- 
ing principle that the loser of a civil action should pay the 
reasonable costs incurred by both parties. 

Present conditions do, however, constitute a real 
grievance, and this is admitted by all who have studied 
the question. It is a grievance of very long standing, but 
it is far more acute now than in olden times, as litigation 
enters more into the lives of humble people. For centuries 
the expense of resorting to the King’s courts has been the 
subject of criticism and satire. Fog’s Journal (1787) re- 
cords that there was once an inn with a painted sign, one 
side of which showed a naked man; underneath was 
painted, ‘‘I am the man who went to law and lost my 
cause.’’ On the other side of the sign was a fellow all in 
tatters, looking thoroughly dismal; underneath him were 
the words, ‘‘ I am the man who went to law and got my 
cause.’ The story is told of Horne Tooke, who came into 
conflict with the law in various ways in the latter part of 
the eighteenth century, that, when someone said to him 
that the courts of law are open to all, he replied: ‘‘ So is 
the London tavern.’’ But no amount of sarcasm in any 
age has been sufficient to bring about adequate reform. 
To quote once more the Open Letter to Baron Pollock, 
written in 1880 by Sir Mackenzie Chalmers: ‘‘ The cost of 
litigation is a matter which calls for grave consideration.”’ 
He weighed up the substantial changes effected in our 
legal procedure by the Judicature Acts of 1878 and 1875, 
and explained the great advantages of the system set on 
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foot by those Acts, whereby ‘‘in a single action the same 
final result may be arrived at which under the old practice 
could only have been attained in a series of actions at 
law, supplemented, perhaps, by one or more suits in 
equity.’’ Yet he gave it as his considered opinion that 
‘*it is said, and I believe with truth, that the expenses 
and delays of law, especially in the common law divisions, 
have much increased since the introduction of the new 
system of procedure under the Judicature Acts.’’ Since 
1880 very little has been done to cheapen litigation, and 
every practising lawyer knows that, though the reorganisa- 
tion effected by the Judicature Acts greatly simplified 
matters in many ways, it did not lessen the costs of an 
ordinary, straightforward legal action. This serious defect 
in the reform scheme of 1878-1875 was frankly admitted 
by Lord Bowen, who wrote in the Law Quarterly Review 
for January, 1886: 


‘*The Judicature Acts . . . placed within the reach of 
every litigant a very complete weapon, but one far too 
elaborate and precise for the necessities of every case. 
The first result was to increase by something like twenty 
per cent. the ordinary expenses of a common law action.”’ 


The position at present is, as Lord Birkenhead wrote 
in his book on ‘‘ Law, Life, and Letters,’’ that ‘‘ we may 
begin by assuming that ninety per cent. of laymen would 
answer the question whether or not law and lawyers do in 
fact cost too much with a short and sharp affirmative. . . 
The public does feel a very real grievance. ... It is 
quite possible for a plaintiff to win his case and to recover 
both the sum claimed and the amount of the taxed costs 
and yet to be out of pocket at the end, worse off than if 
he had waived his claim.’’ Many other such opinions 
could be quoted. Indeed, there has long been such a con- 
sensus of opinion that the cost of litigation is far too high, 
and it is difficult to understand why it is that so little has 
been done to remedy the evil. 

Except for the United States of America, justice in no 
country in the world is so expensive to obtain as in 
England. Continental writers and lawyers comment 
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severely upon this feature of our judicial] administration. 
It makes an Englishman almost blush to read that that 
super-nationalist German historian Treitschke said many 
years ago in his lectures on politics: ‘‘ The administration 
of the law should be accessible to all, not only in name, 
but also in deed. In this respect England stands as far 
behind the Continent as it has outstripped us in other 
respects. A lawsuit in England is so dear that it is only 
possible for the rich man.’’ No Englishman likes to feel 
that he must plead guilty to the criticisms of Treitschke, 
but here we must. In Germany today an ordinary civil 
action for £50 could be fought, so I have been informed 
by a distinguished German judge, by each side spending 
from £4 to £6 in lawyers’ fees; in addition there would be 
court fees of from £8 to £5. The total bill of the loser 
would not be likely to exceed £20 at the most. A party 
who has lost a civil action for £500 would have to pay in 
costs from £40 to £60 (half to his own and half to his 
opponent’s lawyers) and court fees of about £17 to £25. 
These figures do not include the fees of witnesses, but it 
is seldom that these are serious, for, as Chapter XIII. will 
show, evidence in Germany is not nearly so expensive as 
with us. The information collected of the Chamber of 
Commerce confirms these estimates. The Chamber’s re- 
port states that the average legal expense of each side in 
a contested action for 7,000 marks (£850) would be 550 
marks (£27 10s.) and a further 275 marks (£18 10s.) if 
evidence be taken. So, if the loser was ordered to pay all 
the costs, his expenditure would be £55 or £82. These 
latter figures include court fees. 

How much litigation costs in our country is a fact 
usually known only to litigants and their solicitors. The 
amount of the bill is as a rule never made public, and 
barristers seldom have an opportunity of prying into 
these secrets, though on p. 89 I have been able to give 
the actual figures in a case under the Rent Acts. In one 
recent case, a claim for £40,000 against underwriters 
which was taken to the House of Lords, the taxed costs 
of one side only amounted to £89,000. The plaintiff lost 
his case in the King’s Bench Division and successfully ap- 
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pealed to the Court of Appeal, two out of the three Lords 
Justices deciding in his favour. In the House of Lords 
two out of three of the Law Lords were against him, 
with the result that the judgment at the original hearing 
was restored, and the plaintiff not only failed to get his 
£40,000 but was mulcted in these colossal costs. In another 
appeal I myself heard leading counsel for the appellants 
make sensational statements to the House of Lords on the 
subject of the costs incurred in the action. The Graigola 
Merthyr Co., Ltd., colliery owners, had sued the Swansea 
Corporation in the effort to prevent them from using a 
reservoir over the company’s mine. The case had lasted 
for fifty-eight days before the trial judge, and the com- 
pany lost. There was an appeal solely about the scale of 
costs on which the company should compensate the cor- 
poration, and this was taken to the House of Lords. The 
difference between the costs payable by the company on 
one scale and those payable on the other scale amounted, 
said the company’s leading counsel, to between £20,000 
and £380,000. He added that his clients’ costs of the 
action alone were about £77,000. 

Of litigation in general these are, of course, not ordinary 
examples, but as regards appeals to the House of Lords 
they are not by any means unique. Some idea of the cost 
of an appeal to the House of Lords may be gathered from 
Standing Order No. IV. of the House, which prescribes 
that an appellant must give security for £500 and either 
pay or give a bond for £200. When courts order security 
they always, and naturally, make low estimates. 

Readers of Dickens will remember that in his Preface to 
‘© Bleak House ’’ (written in 1852) he wrote that ‘‘every- 
thing set forth in these pages concerning the Court of 
Chancery is substantially true,’’ and he added: 


‘* At the present moment there is a suit before the Court 
[of Chancery] which was commenced nearly twenty years 
ago, in which from 80 to 40 counsel have been known to 
appear at one time; in which costs have been incurred to 
the amount of £70,000; which is a friendly suit; and 
which is (I am assured) no nearer to its termination now 
than when it was begun. There is another well-known 
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suit in Chancery, not yet decided, which was commenced 
before the close of the last century, in which more than 
double the amount of £70,000 has been swallowed up in 
costs.”” 


‘* Jarndyce v. Jarndyce,’’ Dickens calls ‘‘ this scare- 
crow of a suit,’’ and he puts into the mouth of Mr. Kenge, 
the solicitor, the confession that ‘‘ the aggregate of costs 
amounts at the present time to from sixty to seventy 
thousand pounds’’—and the suit was by no means 
finished. It is easy to say that Dickens was a journalist 
and novelist, and that, therefore, his statements must be 
received with caution. But we have the authority of 
Professor Holdsworth for saying that Dickens’ accounts 
of legal conditions are truthful, not of the time in which 
he was actually writing, but of a few years previously. 
Some idea of Dickens’ accuracy can be gathered from the 
remarks made by Lord Lyndhurst during his last Chan- 
cellorship (1841-1846). He thus described the expenses of 
a suit in Chancery: ‘‘ In the case of charities of moderate 
amount the expenses are ruinous, and when there are 
abuses in the small ones there is an absolute denial of 
Justice ; one day’s entrance into a Court of Chancery would 
annihilate them.’ There have been improvements since 
then, but ‘fone day’s entrance ’”’ into the High Court is 
still enough to annihilate many of those who go there, not 
to mention the prospects if there are appeals. 

It happens from time to time that the actual figures of 
the cost of litigation are made public. In 1824, Brougham, 
as he told the House of Commons in his famous six-hour 
speech on February 7, 1828, obtained a list of fifty ver- 
dicts given at one Assizes at Lancaster. ‘‘ The average 
was under £14. . .. The money recovered amounted in 
all to less than £900. The costs incurred certainly ex- 
ceeded £5,000.’’ Brougham added: ‘‘ How often have I 
been able to trace bankruptcies and insolvencies to some 
lawsuit for the amount of about ten or fifteen pounds, the 
costs of which have mounted up to large sums and been 
the beginning of embarrassment.’? That, of course, was 
in the days before our modern system of County Courts, 
the product of Brougham’s energies. But let us see 
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whether, despite all efforts at improvement since 1828, our 
legal house is yet in order. A few practical instances of 
the cost of more recent litigation should make us think. 

In 1848 a firm named Joseph Rodgers and Co., cutlery 
manufacturers at Sheffield since 1801, sued two rival cut- 
lery manufacturers named Nowill. The latter had agreed 
with one of their blade-grinders for the use of his very 
convenient name of Rodgers, and had accordingly stamped 
their cutlery with that name. This, of course, severely 
injured the old firm of Joseph Rodgers and Co., so they 
sued for an injunction in the Court of Chancery. The 
cause came on for hearing in 1846. There were the usual 
learned arguments in Chancery, and an action in the 
common law courts was necessary under the procedure of 
those days. The genuine Messrs. Rodgers were successful 
in both suits, but had to take further legal steps to enforce 
their order. The drama was not ended till 1858. Sir 
Duncan Kerly, K.C., to whose book on the ‘‘ Law of 
Trade Marks ’”’ I am indebted for this story, adds the fol- 
lowing comment: ‘‘ Thus the case lasted five years and 
cost the plaintiff £2,211, without in the end giving him 
any security that he might not have to incur equal delay 
and expense in proceeding against any subsequent in- 
fringer of his mark.’’ The figure of £2,211—and it seems 
very moderate under the circumstances—comes from Mr. 
Rodger’s evidence before a Parliamentary Committee, as 
a result of whose labours the Merchandise Marks Act of 
1862 was passed to improve the law. 

In March, 1927, a fishmonger named Crew brought an 
action against Mr. Winston Churchill, then Chancellor of 
the Exchequer, claiming damages for personal injuries 
alleged to have been caused by the negligent driving of 
Mr. Churchill’s motor-car. Mr. Churchill won the case, so 
Mr. Crew had to pay the costs of both his own lawyers and 
witnesses and those of Mr. Churchill. A dispute arose 
between Mr. Crew and his solicitor. The latter claimed 
£248 4s. 6d., this sum being merely the costs of the plain- 
tiff’s own side in the action. Of this amount the court 
ordered Mr. Crew to pay £168 and from the report it is 
not clear whether finally Mr. Crew did not have to pay 
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more (Horner v. Crew, 1928). Here, then, is evidence 
that an ordinary High Court action about a motor-car 
accident costs about £168 for one side’s expenses only ; 
in other words, that about £886 is the bill that the courts 
may order the unsuccessful party to pay in such an action. 
In addition, both parties would probably have to pay the 
difference between the ‘‘ taxed costs ’’ of their own lawyers 
and the actual amount of their solicitors’ bill. 

In another motor-car accident case the plaintiff ob- 
tained a verdict for £280 damages, and his costs, exclu- 
sive of those incurred by the defendant, amounted to £105. 
As the defendant did not pay, the matter was taken before 
the County Court, where the defendant could be ordered 
to pay by instalments. When the case came before the 
judge, he said: ‘‘ Had the action been tried in the County 
Court, the costs would not have been one-third. It is per- 
fectly scandalous that these cases should be taken to the 
High Court.’’ But the plaintiff had no alternative, as 
he was claiming more than £100. 

A remarkable case is reported in the Law Reports for 
1928 (Kasler and Cohen v. Slavouski). Messrs. Kasler 
and Cohen, the plaintiffs, were wholesale furriers, and had 
bought some dyed rabbit-skins from Slavouski in order 
that they might be made into collars for women’s coats. 
Kasler and Cohen made the skins into collars and then 
sold them. The purchasers resold and the purchasers from 
them resold again. Eventually a coat with one of these 
skins was sold retail to a nurse in Edinburgh, and after 
she had worn the collar she developed a disease known as 
dermatitis. She sued the firm from whom she had bought 
the coat. That firm gave notice of the action to the sellers 
from whom they bought the skins, and this process was 
repeated until Messrs. Kasler and Cohen gave notice to 
Slavouski. The draper who had sold the coat to the un- 
fortunate nurse defended the latter’s action and lost it. 
£67 damages were awarded to the nurse, because the 
judge in the High Court found that the disease was caused 
by some defect in the skin. The nurse’s costs, recover- 
able from the draper, amounted to no less than £248. 
The draper’s own lawyers charged him £828, so he had to 
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pay £576 in legal costs as well as the £67 damages. The 
draper then sued his sellers for £67 plus £576. They, not 
wishing to increase their risks, paid this sum of £648 and 
sued the firm from whom they obtained the collar. Asa 
result of this economy the bill was only increased by £21 
when it reached the next firm. This next firm paid this 
and passed on the bill, which was now £648 plus £21, to 
the plaintiffs, Messrs. Kasler and Cohen. These latter 
also did not defend, but claimed £648 plus £21 plus £45 
from the defendant Slavouski. With the legal issues in- 
volved in this case we are not concerned. The judge con- 
cerned himself almost entirely with these legal principles, 
and held that on the damages of £67 the costs (which, of 
course, were not all spent on lawyers, as medical and 
other evidence was presumably necessary) were ‘°‘ reason- 
ably and properly incurred in defending the action.’’ The 
learned judge had no complaints about the amounts of 
any of the lawyer’s bills. In the end the unhappy 
Slavouski had to pay nearly the whole amount of all the 
lawyer’s bills. 

The following case is extracted from a recent report in 
The Times (February 18, 1980). In September, 1927, the 
plaintiffs, who were shopfitters, ordered from the defen- 
dant a glass shop-counter priced at £11 10s. for delivery 
to a customer of the plaintiffs who was opening a new 
shop. That fact was made known to the defendant, who 
promised delivery to the customer in October, in time for 
the opening of his shop. The defendant failed to deliver 
the counter till November, and the customer rejected it 
and sued the plaintiffs. They settled the claim for £81 10s., 
agreed damages, and £64 for the customer’s costs; they 
also paid £52 10s. for costs to their own solicitors. Those 
sums, together with certain charges for carriage of the 
rejected shop-counter, they now claimed from the defen- 
dant, and recovered judgment against him for £158 and 
costs—all about an order for £11 10s. 

In order to obtain an accurate picture of the cost of liti- 
gation in the County Court, I asked a registrar of one of 
the London courts to give me some figures of actual cases. 
Here is the table he sent me: 
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Amount Judgment Taxed Costs. 


Claim. pee Seen Remarks. 
Clann Jone Scale. Amount. 
£ s.d. £ 8. d. £ 8. d. 

1. Money lent 100 00 100 00 C 55116 The defendant did 
not appear at the 
trial. 

2. Damages by 16 19 4 12 8 4 A 138142 

negligence 

3. Do 30 00 Thedefend- B 380 7 4 

ant won 

4. Do 22 00 22 00 C 47105 The judge made a 
special order that 
costs should be 
paid on a higher 
scale. 

5. Possession of — Possession B 22 76 

house Z 
6. Do. and rent 100 00 Possession C 44 10 3 
and £100 
7. Rent 16 13 4 16 13 4 A 10 88 
8. School fees 9 90 9 90 Lower 4 26 The judge granted 


a certificate for 
the employment 


of counsel. 
9. Dishonoured 20 0 0 20 00 A 10 8 5 
cheque 
10. Damages for 56 00 Thedefend- C 28 39 
negligence ant won 
11 Work done 40 17 8 25 00 B 24 14 4 
12. Dentention 29 71 Thedefend- B 85 46 


of goods ant won 


These figures relate to the costs of the successful parties 
only, and it is reasonable to assume that the unsuccessful 
parties who had to pay these bills were liable for nearly 
as much again in respect of their own costs. Look at the 
first case on the list: £100 has been lent, and there was 
obviously no defence to the claim for its return, since the 
defendant did not appear at the hearing. Yet £55 11s. 6d. 
were the taxed costs of obtaining judgment, and if, as is 
probable, the defendant could not pay, the plaintiff had 
to pay this sum as the price of his judgment. Or take 
the sixth illustration: rent was in arrear to the extent of 
£100, and the landlord wanted to recover possession of 
his house and to obtain a judgment for the rent. He got 
both, but it cost him £44 10s. 8d. to do so. Under the 
circumstances it would be surprising if he recovered either 
the £100 or the £44 10s. 8d. from his tenant. In the 
eleventh case some craftsman has done some work which 

15 
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he claimed to be worth £40 17s. 8d. It was found to be 
worth £25, but the defendant had to pay £24 14s. 4d. as 
well, which was more than the difference between the 
original claim and the amount awarded, and in addition 
the defendant had to pay probably about £20 to his own 
solicitor. In the last illustration the plaintiff thought 
that the defendant was detaining some of his goods. He 
turned out to be wrong, and the penalty for his mistake 
was £85 4s. 6d. and his own legal expenses as well, far 
more than the value of the goods in dispute. 

These are but a few glimpses into the actual cost of liti- 
gation, and in every case, it has to be remembered, the 
litigants have probably had to pay more than the “‘ taxed 
costs,’’ which are the items which the rules of court allow. 
It is rare in litigation that no other costs are incurred, 
though such extra costs cannot be recovered from the 
opponent. 

I have never heard anyone defend such conditions as 
these. But, on the other hand, I have found very few 
who are interested in this aspect of legal work. The 
average barrister is unaccustomed to work out the cost of 
administering justice in pounds, shillings and pence, and 
even judges seldom know the ultimate end of litigation 
that they decide. They do not as a rule enquire into the 
financial effect of their orders as to costs. Sidney Smith, 
in his well-known Assize Sermon in York Munster on 
March 28, 1824, spoke of ‘‘ the disrespect of persons, the 
disregard of consequences ”’ that judges should show in 
performing their duties. These have long been typical 
virtues of British judges, but unfortunately it often 
happens under present conditions that one of the conse- 
quences that our judges have to disregard is the cost of 
the litigation before them. 

In considering this question of the bills that litigants 
have to pay, a few factors have to be borne in mind. In 
the first place, an order that the successful party shall 
recover his costs does not by any means necessarily result 
in his being paid them; his opponent may not have the 
means to do so. Great hardships are often caused to liti- 
gants who win against parties who cannot pay, and usually 
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the party who cannot pay has begun the action or insti- 
tuted the appeal. This problem will be referred to again 
in the chapter on ‘‘ Poor Persons.’’ Again, litigants are 
apt to criticise their solicitors for the size of the bill that 
they present at the end of the proceedings, but the 
solicitors’ bill of costs always contains comparatively 
large sums which they have either paid or bound them- 
selves to pay to counsel and witnesses. Upon the solicitors 
falls the burden of collecting the money from the litigant, 
though very often they are not responsible for the size 
of the bill. This is the reason why I believe that reform 
in our methods of litigation will come largely as the result 
of pressure from the Law Society, the organisation of the 
solicitors. 

It would be quite wrong to create the impression that 
the cost of litigation is entirely due to defects in our 
judicial system. Even without any change in the law or 
in the rules that govern litigation, the costs of a lawsuit 
and its duration could be much less than at present. I 
have shown in an earlier chapter that cost-saving rules of 
procedure exist but are insufficiently used. But apart 
from this factor very real economy could be made, even 
under the system as it is, if litigants themselves would 
co-operate in avoiding extravagance. This extravagance 
on the part of some litigants was well explained by 
Lord Birkenhead, also in his ‘‘ Law, Life, and Letters ”’ : 


‘* There always exist two or three fashionable leaders at 
the Bar who command very surprising fees and do not 
always find it convenient even to make an appearance in 
court in order to earn them. Few members of the Bar 
would go to such men if they became involved in litigation 
themselves. ... I reach the conclusion that in cases 
where colossal sums are spent upon litigation, the fault is 
as often as not chargeable upon the clients themselves. 
You can spend as much as you choose upon surgeons, 
counsel, dentists, and tailors, but it by no means follows 
that he who pays most is best served.”’ 


There is great truth in this. Whether it is vanity or 
nervousness that makes some people demand the services 
of the well-known men at the top of their profession is a 
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psychological problem which I cannot discuss here. I 
have seen a good deal of the ways of ‘‘ star’ counsel and 
something of the fees demanded by “ star’’ doctors and 
** star ’’ artists, and my experience has been that in no 
profession are mouths opened so wide as in that of the 
law. In a recent case the Court of Appeal commented 
severely on the standard of fees paid to prominent counsel. 
A plaintiff sued two defendants for slander. Circum- 
stances arose which necessitated the giving of security 
for the costs of the action. £50 was offered, but the other 
side applied to the Master for a larger sum, and he ordered 
a further security of £200. This order was appealed to 
the judge, who reversed the Master’s order. Then appeal 
was made to the Court of Appeal. Affidavits were filed 
to explain the necessity for the further security, and the 
items were set out in those affidavits. In one case were 
the following : 


£ s. d 
Discovery a sis a . 5 10 O 
Interrogatories ... Je = . 10 O 0 
Costs of trial including the solicitors prepar- 
ation of the instructions for counsel .. 60 0 0 
Brief fee for leading counsel sesh .. 80 0 0 
Brief fee for junior counsel an . 53 0 O 
In the other affidavit were the following items: 
Solicitors’ fee for instructing counsel .. 7 0 0 
Brief fee for leading counsel 7 .. 100 O 0 
Brief fee for junior counsel = . 70 O 90 


These figures moved Lord Justice Scrutton to say: 
‘* When I went to the Bar, ten guineas for the case and 
two for a consultation would have been the fee of a leader 
in such a case... . It is perfectly preposterous to say 
that in an English court the proper fee of leading counsel 
in such a case is £100. . . . To say that you cannot come 
into court without paying £170 to counsel and £70 to 
solicitors is outrageous.’’ So the appeal was dismissed, 
the learned Lord Justice adding that if this ‘‘ were the 
standard of legal remuneration, the law courts would close 
at a very early stage, because the costs of litigation set 
up by the legal profession would be so extravagant that 
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ordinary people could not get justice in the law courts ”’ 
(De Andia Yrarrazaval v. Willans and Redesdale, 1929). 

In another case (in re Northcliffe, Owen v. Rothermere, 
1927) a plaintiff who had been concerned in certain pro- 
ceedings applied to the Chancery Court for a revision of 
the expenses that had been allowed in the taxation of the 
bill that she had to pay. She failed, and the amount to 
be paid by her for having lost that application included 
£80 12s. 6d. for each of the leading counsel of her oppo- 
nents and £58 15s. Od. for each of their juniors. She 
accordingly applied to the court to have these figures 
reduced, suggesting that the proper fees were fifteen and 
thirteen guineas respectively, as the counsel concerned 
had been “ engaged in the trial of the action, for which 
they had been paid large fees ; they had read all the papers, 
and were, therefore, familiar with any points in question.”’ 
The learned judge held, on the authority of a previous 
decision, that he could not intervene. 

The growth in the fees paid to fashionable counsel has 
long been considered to be a grievance by solicitors and 
litigants. In 1927, for instance, at the annual meeting 
of the Law Society in Sheffield, the President stated that 
‘* Lord Erskine, a year before he became Lord Chancellor, 
was in a special jury case at the Guildhall in 1805 and his 
brief was marked ten guineas. Today such a brief to a 
counsel of equal eminence would be marked at least a 
hundred guineas. Lord Herschell at the Bar would take 
a ten-guinea fee to advise on a case. Nowadays thirty to 
fifty guineas were required. . . . It might be questioned 
whether the enormous fees of today had benefited either 
the Bar or the solicitors.”” My own belief is that the 
President’s question has to be answered in the negative, 
speaking of the Bar as a whole. Litigation gets a bad 
name when very high fees are paid, and the quantity of 
litigation is reduced when its cost is excessive. 

To some extent the courts are to blame for the payment 
of excessive fees to counsel. There is something to be 
said for the point of view expressed by Dean Inge: 


** The enormous fees paid to the most persuasive counsel 
are simply a measure of the incompetence of our tribunals. 
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It ought not to make nearly so much difference whether 
a litigant is able to retain a leader of the Bar or a capable 
young advocate.”’ 


Where cases are tried before juries, a brilliant leader is 
within reason a good investment; but unfortunately it 
is often true that judges, when sitting alone, are, quite 
unconsciously, more ready to be impressed by arguments 
and cross-examination from prominent leaders in the front 
row of advocates than by points coming from juniors, 
and in the County Court (where solicitors may act as 
advocates) it does happen that the party who employs 
counsel sometimes has an advantage. The Chamber of 
Commerce report also brings out these aspects of the 
problem. ‘‘ There is no doubt,” it says, ‘‘ that the party 
who instructs counsel frequently and who has a leading 
counsel of eminence at the trial has an advantage.”’ 

Apart from the question of fees to ‘‘ star’ counsel, the 
fact has to be faced that the rules of etiquette among 
members of the Bar materially increase the cost of litiga- 
tion, and therefore reduce the number of actions. This 
is a question that will be examined in Chapter XVI. But 
it would be wrong to assume that the high cost of litiga- 
tion is entirely due to lawyers’ fees. The Chamber of 
Commerce report has some rather surprising comments on 
this point. The committee states that the remuneration 
of counsel ‘‘under the present procedure ’’—note the 
words—* is reasonable, and the net income of the average 
legal practitioners, in the interests of the public, should 
not be reduced, having regard to the high standard of 
education and probity required in the legal profession, the 
long period of waiting before earning a living wage, and 
the strict supervision exercised over the barristers and 
solicitors, especially the latter.’’ But the context shows 
that what the committee meant was that the total earn- 
ings of barristers and solicitors are not excessive, but that 
it would be far better if they earned their money by doing 
more of the essential work and if they omitted entirely a 
great deal of their present means of making a living. The 
report goes on to point out that “‘ there must be other 
causes to account for the complaints of the excessive cost 
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of litigation than excessive remuneration of barristers and 
solicitors. In our opinion it is the system and the proce- 
dure, not the practitioners, which are responsible for heavy 
costs.’’ 

I have written in earlier chapters about the necessity 
for changes in procedure. Under present conditions the 
cost of litigation is often heavily increased because judges 
find that they are in effect legislating, and this involves 
one or more appeals. This may occur in the smallest of 
actions. For instance, in the King’s Bench side of the 
High Court the ‘* Judge in Chambers,’’ who decides appeals 
from Masters on preliminary points of procedure, usually 
concentrates on the legal merits of the point before him, 
both when awarding costs on the appeal and in consider- 
ing whether to allow a further appeal. If the point is one 
that has never been decided before, leave to appeal further 
is usually given, and thus the way to the House of Lords 
is opened, as actually happened in the famous case of 
Lyell v. Kennedy, which I have described in Chapter TX. 
Very little of this legal subtlety and skirmishing really 
benefits any litigant, but it is one of the principal 
causes of the excessive cost of litigation. By the time 
that an appeal on any preliminary point of procedure 
comes before the judge, at least £80, and often more, 1s 
at stake in legal costs on the one point alone, to be paid 
by the party who loses the appeal or by the loser of the 
action. This is one of the reasons why it often happens 
that a litigant who wins an action and recovers his costs 
from his opponent finds that he has none the less to pay 
a substantial bill for costs; he has to pay the cost of one 
or more of these preliminary disputes in which he has been 
unsuccessful. 

Enough has been written to show that the cheapening 
of litigation can only come from many reforms in different 
directions. Today the position is that lawyers are tempted 
to make the maximum costs out of the cases that they 
have, instead of doing all their work as cheaply as possible 
and thus having an abundance of work to do. The results 
are numerous complaints of under-employment in both 
sides of the legal profession, and, more important from 
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the public point of view, real hardship to those who need, 
or cannot avoid, the courts of law. 

On one occasion even Lord Eldon, according to Lord 
Campbell, admitted that our system of litigation some- 
times works to produce the result that, while a few lawyers 
make fortunes, the litigants get nothing. In 1807 he 
frankly said in the House of Lords, referring to cases 
about funds that were under the control of the Court of 
Chancery: ‘‘In the end, when the oyster came to be 
divided, the parties entitled got nothing but the shells.”’ 
Pope wrote a poem on that theme: 


Dame Justice, weighing long the doubtful right, 
Takes, opens, swallows it before their sight. 
The cause of strife remov’d so rarely well, 
There, take (says Justice), take for each a shell; 
We thrive at Westminster on fools like you. 
*Twas a fat oyster; live in peace—adieu. 


In our father’s day the same simile was used by one of 
our most enlightened judges. On two occasions Lord 
Bowen protested in emphatic language against the estates 
of dead men being wasted in legal expenses. In 1888 he 
began a judgment (Brown v. Burdett) with these words: 
‘‘ This is a scandalous case. It shows that abuses have 
not yet been driven out of the administration of justice, 
and that great delay and inexcusable waste may take place 
in the administration in this court of the estates of dead 
persons. Here is a small estate [about £4,000] which has 
been the subject of this suit for thirteen years, and at 
the end of the thirteen years most of the estate is wasted 
in litigation. Almost all the oysters have been eaten, and 
the shells remain.’’ And again in 1892: ‘If the present 
appeal fails, what, we are told, amounts to nearly a quarter 
of a tiny trust fund will have been wasted with impunity 
in an unsuccessful litigation of no profit whatever to the 
trust ; and the legal profession will have devoured, without 
any corresponding advantage to anybody, a considerable 
portion of a very small oyster ’’ (in re Beddoe, 1898). 

Happily for their temporary peace of mind, litigants 
are usually, it must be remembered, in ignorance of their 
potential liabilities during the hearing of cases in court. 
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The day of reckoning comes when the battle is over; 
which reminds one of a well-known story of Lord West- 
bury. A churchwarden brought an action against his 
vicar, who had refused to administer the Sacrament on 
the ground that the churchwarden did not believe in the 
personality of the devil. The case went on appeal to the 
House of Lords, and there the vicar lost. This was the 
action which gave rise to the tale that Lord Westbury had 
wittily said that the House of Lords had dismissed Hell 
with costs. Lord Westbury always denied the truth of 
that story, though a wag made the story immortal by 
penning a suggested epitaph for the Lord Chancellor which 


ended : 
He dismissed Hell with costs 
And took away from orthodox members of the 
Church of England 
Their last hope of everlasting damnation. 


What Lord Westbury did say on this occasion was even 
more witty. He said that the churchwarden, although 
he won the case, probably returned to the old orthodox 
faith about the devil ‘‘ when he received his attorney’s 
bill.”’ 

If our machinery of litigation could be overhauled so as 
to reduce materially the cost of legal proceedings, I fully 
believe that, not only would a real boon be conferred on 
the public and much hardship avoided, but lawyers them- 
selves would quickly benefit. To this theme I will return. 
If, again, our legal machinery could be made simpler and 
cheaper, there would be no necessity to interfere with the 
two healthy principles that those who make use of the 
State courts of law shall pay for their use or that a success- 
ful litigant shall in general be expected to be re-imbursed 
by his opponent the reasonable expense to which the trial 
has put him. 


Before leaving the question of legal costs, one minor 
point may well be mentioned. These costs are often 
seriously increased by uncertainty and delay about the 
day or time at which the proceedings are to begin. Even 
in the simplest actions costs are frequently increased from 
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this cause. Parties, witnesses, and lawyers have to wait 
about, in some cases from day to day, for the action to 
take its turn before the judge. Some uncertainty is, of 
course, inevitable, as courts of law cannot work to an 
absolute schedule. But I am convinced that if greater 
consideration could be shown to the needs of litigants a 
marked improvement would be made in this respect. To 
this question I will return in a later chapter. 


CHAPTER XII 
THE KEY REMEDY 


‘‘If the laws of this country were, as surely they will soon 
be, revised and put into connected form, the Commission of 
Codification by which this is effected should remain as a per- 
manent institution to watch over the work, protect it from deteri- 
oration, and make further improvements as often as required.’’— 
JOHN STUART MILx (1861). 


Ir may require a considerable fund of optimism to believe 
that at long last the problems arising out of the defects 
in the working of our machinery of litigation are likely 
to be seriously tackled. But that fund I possess, although 
my researches have shown me how almost every one of 
those problems is far older than we realise today. None 
the less, I believe that before long many of the big legal 
brains of the nation will be turning once more towards the 
task of law reform. We have seen that Fitzjames Stephen 
believed that ‘‘ favourable conditions ’’ were a necessary 
preliminary to the introduction of reform into our private 
law. I believe that such favourable conditions are rapidly 
coming about. 

In the first place, the wolf is at the lawyer’s door, a (to 
a lawyer) unpleasant subject with which Chapter XVI. 
will deal with some candour. Conditions today in that 
part of the legal world that depends upon litigation are 
remarkably like conditions in many branches of the in- 
dustrial world at the present time. On the one hand, 
there is serious unemployment among the workers, and, 
on the other hand, a yearning for the product of their 
services, the acquisition of which is barred by poverty. 
In the economic world we are being told on all sides that 
rationalisation is a remedy, and already there are signs 
of great progress in that direction. It will not be long 
before it dawns upon the legal profession that in rationali- 
sation lies the remedy for their special troubles. At 
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present the majority of lawyers, whether judges, barristers, 
or solicitors, are very conservative about all that relates 
to the law and the machinery of the law. There are many 
notable exceptions, but the majority see the present 
scarcity in the land and yet remain in the complacent 
belief that automatically better times will come. Industry 
is being shaken out of a similar inertia, and I firmly 
believe that before long a sufficiently powerful minority 
of lawyers will be so convinced that legal rationalisation 
must be undertaken that enquiries will be set up into most 
of the problems discussed in this book; and once such 
enquiries are set on foot, reforms must come, for present 
conditions cannot be seriously defended. Behind the 
progressive minority of lawyers will be a widespread urge 
to reform among the general public, of which the recent 
efforts of the London Chamber of Commerce are indicative. 

It will be said at once that there is no possibility that 
Parliament will find time for law reform, seeing how im- 
mensely congested is the work that Parliament is trying 
to do. I believe that this fact will be found to help for- 
ward the cause of law reform. For Parliament need, in 
fact, do very little. Today Parliainent is being more and 
more absorbed by political legislation. More and more 
the House of Commons is realising its inability to do any 
other work. Nowadays the House of Commons pays very 
little attention to private law. The House of Lords, 
where, of course, the Law Lords are influential, occasion- 
ally takes an interest in the subject, but Parliament as a 
whole is doing less than ever to provide the community 
with adequate private law or adequate machinery for its 
administration. Once the demand for law reform becomes 
vocal, Parliament, by very reason of its present conges- 
tion, can, I believe, be induced to hand over the work of 
improving the conditions of our private law and our 
methods of litigation to other hands. The Church of 
England Assembly Act of 1919 is an indication of what 
can be done if once Parliament can be induced to hand 
over parts of its legislative and supervising work to other 
authorities. 

This book will have been written in vain if the need is 
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not made clear that there should be a permanent authority 
that shall watch over our private law and supplement the 
work of the judges in litigation. As Parliament does not 
fulfil, and has never fulfilled, its duties in this respect, a 
subordinate authority is needed to improve and supervise 
the administration of private law. There is no need to 
deprive the judges of their law-making powers—it would 
be foolish to deprive ourselves of the benefits of the rule 
of precedent—but I would suggest that our greatest legal 
need is some authority to supplement and harmonise the 
law-making functions of the judges and at the same time 
to do the work of providing and improving our private 
law, which Parliament has no time to do. It is certain 
that in the near future we shall have little to hope for 
from Parliament as regards private law; and yet it is 
surely bad in the public interest that we should continue 
unmodified the system of what in fact amounts to legislat- 
ing at the private expense of litigants or continue without 
a system of vigilant supervision of our judicial machinery. 
The inevitable consequences are, as I have tried to show, 
serious expense to litigants, much delay, during which the 
law remains uncertain, and, very often, the absence of 
any final declaration as to what the law is. 

The idea that there should be a recognised authority 
for all matters connected with private law is not a 
new one. It was propounded by John Stuart Mill in his 
** Representative Government,’’ quoted at the head of 
this chapter. In 1870 Professor T. E. Holland suggested 
a ‘‘ permanent Law Council or Department of Justice,”’ 
some of whose duties should be ‘*‘ to keep a watch upon, 
sift, and classify the results of reported cases.’’ But as 
a preliminary to this he suggested the three steps—(1) the 
preparing of a common law digest; (2) the preparing of a 
statute digest; and (8) the weaving of both into a single 
code. The need for digests is no longer acute, thanks to 
the private enterprise of law publishers, but I would 
suggest that the gradual codification of judge-made law 
and the ‘‘ weaving’ of judge-made and statute law are 
essentially tasks for the new authority when created, to 
be carried out slowly and by stages. 
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It was some such Commission that Lord Westbury had 
in mind when he made his proposals that have been dealt 
with in Chapter VII. Indeed, we can safely say that in 
the middle of the last century the idea of a semi-legislative 
authority for controlling and codifying private law was in 
the minds of many law reformers. That the idea may seem 
novel today is merely another way of saying that there 
has until quite recently been a serious falling off in public 
and professional interest in problems of law reform. 

I should be the last person to suggest that the state 
of our private law and the defects in our present methods 
of litigation are likely to be improved or remedied by the 
creation of a new bureaucracy. I have little faith in such 
schemes. It is not of administrative machinery that I 
am thinking, but of the braifts that are necessary to do 
the work that is needed. Those brains exist and are 
already paid handsome salaries out of public funds. I 
doubt if a single new salary need be added to our vast 
public expenditure to supply the need that is wanted. 

In Chapter VIII., about our methods of hearing appeals, 
the suggestion has been made that we should revert to 
what was the original plan for the reform of our judicature 
in 1878—namely, remove from the House of Lords its 
functions as appellate tribunal and amalgamate these 
judicial functions with those of the Court of Appeal. The 
present Court of Appeal was originally intended, as we 
have seen, to be the final court of appeal from the High 
Court. 

If this change were made, at once there would be much 
legal talent of the highest order available for other public 
work. From this source could come those who could do 
the co-ordinating and supervising work that is so much 
needed. There would, of course, have to be some re- 
shuffling of positions among the Law Lords and the Lords 
Justices of Appeal. Some of the members of both the 
House of Lords and the Court of Appeal would doubtless 
prefer appellate work, the examination into the way in 
which judges have tried and decided cases and the con- 
sideration of arguments that judicial decisions have been 
wrong in law. Those Law Lords and Lords Justices who 
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preferred this work would be members of the new and 
final Court of Appeal. Others would doubtless be willing 
to undertake the invaluable work of watching over and 
improving our private law and of supervising the general 
methods of litigation. In both classes of work legal brains 
of an absolutely first class order would be required. 

I would suggest that the new work of co-ordination and 
supervision might well be done in the House of Lords, the 
House acting, as now, solely through its properly qualified 
legal members. These functions of the House would be in 
place of its present appellate jurisdiction, but would still 
be performed under the leadership of the Lord Chancellor 
of the day. Such a fitting in of the new legal work with 
existing institutions would be fully in accord with our 
history and our constituti@al traditions. If and when the 
reform of the existing House of Lords, as a political body, 
is again on the Parliamentary anvil, it would be found that 
the adoption of some such scheme as this had in no way 
made the task more difficult. Neither would the re-model- 
ling of the Judicial Committee of the Privy Council into an 
imperial court of justice be in any way prevented, or 
rendered more difficult, by the transformation of the legal 
work of the House of Lerds. 

The immediate step, I would suggest, is to induce 
Parliament to pass a law enabling the legal members of 
the House of Lords (reshuffled, as suggested above, with 
the members of the present Court of Appeal) to exercise 
jurisdiction over all matters connected with private law 
and litigation. Such an Act of Parliament could safely 
leave the working out of the new scheme to the new 
authority, and it might provide that all proposals of the 
new authority should receive the formal approval of 
Parliament, somewhat as Church measures have to receive 
that approval under the reform scheme that is now in 
operation. Parliament would thus relinquish nearly all 
its functions as regards private law (functions which, as 
I have shown, it has never adequately performed), just as 
Parliament in 1919 abdicated from the detailed control 
of the affairs of the Church of England, retaining a right 
of veto over actual measures of reform. 
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The functions that would fall to the House of Lords, as 
the new legal authority, would be manifold, and each 
would be of inestimable value to the public. The follow- 
ing are some of the functions which it could perform: 

1. It could set on foot and supervise the gradual and 
progressive codification of our vast judge-made law. 

There are many branches of private law in which the 
conditions laid down by Sir Mackenzie Chalmers are 
already fulfilled—namely, where ‘‘the principles of the 
law are well settled ’’ and ‘‘ decided cases are mere illustra- 
tions of accepted general rules.”? These branches of 
private law could by slow stages be put into codified form. 
The (new) House of Lords, under the general direction of 
the Lord Chancellor, would choose the subjects that are 
ready to be put into statute form, and, when the codes 
have been prepared, would see that they were adequately 
criticised. 

As part of these duties the House of Lords would have 
the obligation to issue in proper form, and to re-issue at 
intervals, the whole of our codified private law, so that 
new law, as and when it is declared by the judges, could 
be given its proper place in it. 

2. To the (new) House of Lords might well be entrusted 
the responsibility of deciding which future decisions of 
judges or of fhe (new) Court of Appeal are to be accepted 
as authoritative. The House would examine the decisions 
of the courts, in so far as they propounded new law, and 
would decide which of them should in future be regarded 
as part of the law of the land. In deciding what decisions 
should be accepted as precedents, the House of Lords 
would act on that principle which Sir George Jessel laid 
down when Master of the Rolls, but which law reporters 
have ever since forgotten—namely, that ‘‘ the only use of 
authorities, or decided cases, is the establishment of some 
principle which the judge can follow out in deciding the 
case before him” (in re Hallett’s Estate, 1879). The 
House, having decided that a decision of the courts was 
to be a precedent, would extract its essence and issue a 
short and concise statement of the new point of law, some- 
what on the lines of the present ‘‘ head-notes’’ in the 
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reports of legal decisions. If the new precedent concerned 
a part of private law which had been codified, it would 
be included in the next issue of the code. 

Such a system would not in any way deprive us of the 
advantages of judge-made law, nor would it reduce the 
responsibilities of judges. Our law would still develop 
largely ‘‘ from precedent to precedent,’’ and every judge 
would, as now, be free to make law wherever code or pre- 
cedent failed. The (new) House of Lords would watch 
the judges’ decisions and decide which ones would be use- 
ful precedents. Experience would show whether it would 
be worth while to publish for legal use reports of judicial 
decisions that were not held to be binding by the new 
authority. Personally, I should hope that all such publi- 
cations would cease. We need the utmost publicity in 
the courts of law, but publicity from the standpoint of 
public interest would, of course, continue without restric- 
tion. But publicity from the point of view of controlling 
future judicial decisions is another matter, and I should 
like to see this kind of publicity cease, save in so far as 
decisions are accepted as binding by the (new) House of 
Lords. Such a suggestion may come as a shock to the 
professional law reporters—one of them once described 
himself to me as ‘‘ a parasite on parasites ’’—but it would 
probably be found that their services would be needed just 
as much, both as reporters for the instruction of the 
public and in order that the House of Lords might be made 
aware of the judges’ decisions. 

8. The House of Lords could also be entrusted with the 
duty of declaring doubtful points of law which would 
otherwise be likely to involve future litigants in expensive 
and dilatory litigation and appeals. Constant consulta- 
tion with judges would, of course, be essential here. Thus, 
when new points arose, the judges would in the ordinary 
way declare the law as between the parties immediately 
concerned in litigation, and at once—perhaps on the in- 
vitation of the judges themselves—the House of Lords 
would provide authentic statements propounding the 
general law, statements which would be obiter dicta if 
made by the judges in individual cases. These statements 
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they are examined by officers of the House of Lords. ... 
But in the case of measures affecting vitally the interests 
of the whole community no similar precautions are taken. 
The Statute Law Commission have recommended that a 
permanent board of experienced lawyers should be estab- 
lished to revise and report upon all Acts of Parliament 
before they pass the third reading.”’ 


Over a century previously Lord Chancellor Hardwicke 
had warned Parliament against the evils of over-legisla- 
tion. In 1756 he made a speech in which he urged a re- 
turn to the old system of consulting the judges on legisla- 
tive proposals, a system which we shall meet again in a 
later chapter. But supervising the work of Parliament 
is not a suitable task for judges who may later have to 
construe it, as the Government of the day was made to 
realise in 1928. One day, let us hope, Parliament will 
recognise that its function is the direction of political 
policy, not the actual framing of laws or amendments. 
The first reformed Parliament set a good example when, 
in 1838, it passed unaltered the Bills prepared by the Real 
Property Commission, but the more democratic the House 
of Commons has become, the more it has insisted on 
choosing its own wording in Acts of Parliament. Per- 
haps one day both Houses will acquire a habit of abolish- 
ing the committee stage of Bills and instead refer all Bills 
after their second reading to the (new) House of Lords for 
the examination of their wording. If some such steps 
could be taken, there would be fewer complaints from the 
public and from the judges about the difficulty of under- 
standing the handiwork of Parliament. 

Complaints of the wording of Acts of Parliament are 
nothing new. In 1857 Lord Campbell described one Act 
which he had to construe as “an ill-penned enactment, 
like too many others, putting judges in the embarrassing 
situation of being bound to make sense of nonsense and 
to reconcile what is irreconcilable ’’ (Fell v. Burchett). No 
doubt it would be easy to find similar, if less caustic, 
judicial complaints of earlier generations. In 1878 Lord 
Salisbury told the House of Lords that— 


_** There had been much complaint about the form which 
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judges were constantly telling them their Acts were passed 
in so slovenly a manner that it was a perfect punishment 
to interpret them.”’ 


But we have jogged along in the bad old way. Today 
our judges frequently express complaints about the word- 
ing of statute law. Section 81 of the Finance Act of 1927 
was recently described by a judge as ‘“ perfectly unintel- 
ligible to the layman and to any lawyer who has not made 
a prolonged study of it with all his law books at his 
elbow.’’ Some of the language used by the judges about 
the Rent Restrictions Acts should shame our legislators. 
There are sections in those Acts (which, let it be once 
more emphasised, relate solely to the domestic problems 
of poor people) that are so involved as to be extremely 
difficult, even for trained judges. The answer that is 
always given to criticisms of this sort is that Parliament 
works under pressure, and would not be able to allow the 
time necessary for a scientific criticism of the wording of 
its Bills. The obvious rejoinder, that Parliament should 
pass fewer and better Acts, is not likely to prove accept- 
able to this political generation. So other methods have 
to be discovered for ensuring Parliamentary clarity. 

In this connection it must not be forgotten that, even 
when Parliament does pass simple legislation, judges under 
our present system have sometimes created immense com- 
plications in their construction. Thus the original Work- 
men’s Compensation Act of 1897 ‘‘ deliberately and de- 
signedly avoided anything like technology.’’ I am quoting 
Lord Halsbury’s statement in an appeal in the House of 
Lords in 1900 (Powell v. Main Colliery Co., Ltd.). That 
clear-minded Lord Chancellor went on to say: 


**T should judge from the language and the mode in 
which the statute has been enacted that it contemplated 
what would be a horror to the mind of a lawyer—namely, 
that there should not be any lawyers employed at all, and 
that the man who was injured should be able to go him- 
self and say, ‘I claim so much,’ and that then he should 
go to the County Court judge and say, ‘ Now please to 
hear this case, because my employer will not give me 
what I have claimed.’ ”’ 


280 THE KEY REMEDY 


This was undoubtedly the intention of Parliament in 
1897, but the subsequent decisions of the courts created a 
forest of subtleties, which necessitated the spending of 
large sums by employers, insurance companies, and trade 
unions. If some such plan as I have suggested were put 
into operation, the (new) House of Lords would see to it 
that there should always be a minimum of legal subtleties, 
both in Acts of Parliament and in its own expositions of 
the law. 

Mill said of the Law Commission which he recom- 
mended : ‘*‘ No one would wish that this body should have 
of itself any power of enacting laws.’’ But his suggestion 
was the creation of a Commission outside the Parlia- 
mentary arena. The essence of the plan that I have been 
bold enough to outline here is that new machinery should 
be created inside both Parliament and our present legal 
system. As I have shown, law-making and law-declaring 
in matters of private law have never been kept rigidly 
apart in our system, and it seems undesirable to attempt 
to divorce them now. Were some such system as I have 
suggested grafted on to our existing institutions and 
methods, we should retain the essential advantages of our 
system and yet avoid its main drawbacks. Parliament, 
acting through the (new) House of Lords, would provide 
our private law and put it into convenient form, and yet 
the judges would still be free to make new law where 
necessity demanded it. The new authority would clarify 
our private law and would put an end to the chaos which 
is now engulfing us. It would improve the administra- 
tion of civil justice and relieve those who seek the King’s 
justice from most of the terrors that today keep them 
away from the courts of law. 

This is my dream, and I put it forward as a dream. 
Maybe it is all impossible, and that 


If but a beam of sober reason play, 
Lo, Fancy’s fairy frost-work melts away. 


For the time being, at any rate, I believe both that 
some such scheme would be practical and that anything 
like a united demand from the legal profession and those 
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interested among the public would induce Parliament to 
play its small part in setting the scheme in motion. But 
if the plan sketched out above is impossible, let others 
come forth with better schemes to meet our need, and 
then, perhaps, it may yet be found that ‘‘the young 
men’s vision ’’ has not been in vain. 


CHAPTER XIII 
‘“WHAT THE SOLDIER SAID” 


“**T believe you are in the service of Mr. Pickwick, the de- 
fendant in this case. Speak up, if you please, Mr. Weller.’ 

‘**T mean to speak up, sir,’ replied Sam. ‘I am in the 
service o’ that ’ere gen’l’man, an’ wery good service it is.’ 

‘** Little to do and plenty to get, I suppose?’ said Serjeant 
Buzfuz with jocularity. 

‘** Oh, quite enough to get, sir, as the soldier said when they 
ordered him three hundred and fifty lashes,’ replied Sam. 

*** You must not tell us what the soldier, or any other man, 
said, sir,’ interposed the judge. ‘ It’s not evidence.’ ’’—BaRDELL 
v. PICKWICK. 


Let us now turn to a few other problems connected with 
the machinery of the law that have an important bearing 
upon the expense and uncertainty of litigation. 

One of the main reasons why legal proceedings are more 
expensive under the English system than under others is 
that the English system insists upon certain standards of 
proof which other systems do not demand. Many of the 
preliminary skirmishings that at present take place before 
an action is ready for trial and which so greatly increase 
its cost are necessitated by our laws of evidence. In this 
country it happens in the majority of cases in court, 
whether civil or criminal, that facts sufficiently clear to 
convince ordinarily prudent and reasonable people are not 
held to meet the standard of proof required by the law. 
That in criminal prosecutions every fact necessary to 
establish guilt should be proved as strictly as possible is 
a principle of which no reasonable critic would complain. 
The cost and difficulty of prosecutions are greatly increased 
by this insistence of a high standard of proof, but the 
liberty of the subject is in question, and speed or economy 
obtained by any diminution of the care necessary to prove 
guilt would not meet with public approval. It is all to 
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the good that the police and anybody else concerned in 
prosecutions should know that a verdict of guilty will not 
be obtained unless every fact necessary to support a charge 
is strictly proved. 

But quite different considerations apply to ‘civil litiga- 
tion, and I am convinced that we need to make far greater 
distinctions than we do now between civil and criminal 
procedure. English law does recognise certain differences 
between evidence in civil and evidence in criminal pro- 
ceedings, but the differences are not great. Thus cor- 
roboration is more frequently demanded in criminal cases ; 
in actual practice (though not in legal theory) the evidence 
of an accomplice will not be sufficient to obtain a convic- 
tion ; in prosecutions the prisoner and his or her husband 
or wife cannot compulsorily be made to give evidence, 
whereas in civil proceedings the parties and their hus- 
bands or wives can often be forced to give evidence in 
one way or another; in criminal cases admissions are not 
allowed, and even confessions are only allowed as evidence 
under strict conditions; in civil cases the parties may 
agree, though they seldom do, to relax the standard of 
proof demanded by the law, but there is no such short- 
circuiting in criminal cases, and so on. But with such 
exceptions as these the law of evidence in this country is 
the same in both civil actions and criminal trials. In fact, 
when one seeks for authority about a rule of evidence 
applicable to a civil action (the law of evidence being still 
mainly judge-made law), one frequently finds that the 
leading authority is a judicial decision in some criminal 
trial of generations ago. 

The fundamental rule, applicable in all cases, is that the 
best evidence of which the case in its nature is susceptible 
should always be presented to the court; no evidence is 
received which is merely substitutionary in its nature, so 
long as the best evidence could be given. The simplest of 
illustrations will show how this works in practice. A 
motor omnibus hits a motor-car and a claim for damages 
arises; this kind of action, known as ‘‘ running down,’’ 
forms the largest class of common law actions today, and 
without them the Cause Lists would look very bare. A 
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policeman comes up and, as is his custom, takes elaborate 
notes about the owners and drivers, what the drivers said, 
the position of the vehicles, the damage to either pas- 
sengers or vehicles, and so on. In due course the solici- 
tors conducting the case obtain by paying a fee a copy of 
the police report. But that report cannot be given in 
evidence. The policeman who made the report must be 
called as a witness, for he is the ‘* best evidence.’’ In 
one case in which I was briefed years ago the policeman 
had been killed in a subsequent accident, so we had to 
call another policeman, who knew nothing about the acci- 
dent, to produce the dead man’s notebook. This all costs 
money, for naturally the police authorities demand pay- 
ment when they allow their constables to be off duty in 
attendance on courts of law. 

Various modifications of this rule have been made. 
Under an Act of 1879, for instance, copies of entries in 
bankers’ books are, subject to certain conditions, received 
in evidence in all legal proceedings, and thus the incon- 
venience of calling a bank clerk to produce the original 
books can be avoided. Similarly, a multitude of statu- 
tory provisions have been made to facilitate the proof of 
public documents of various kinds. These are some of 
the definite exceptions, but the general principle that the 
best evidence must be given is in full force and enormously 
increases the cost of both civil actions and criminal trials. 

In certain cases our judges are allowed to “‘ take judicial 
notice’’ of facts without having them strictly proved 
before them, but this latitude has been very strictly 
limited. It happens every day that facts that are well 
known to everybody can only be accepted by judges if 
proved in court by evidence. A few illustrations will 
show how limited is the scope of ‘‘ judicial notice.’? Thus, 
English judges need not demand proof of the almanac— 
in 1591 (Page v. Faucet) and again in 1704 (Harvy uv. 
Broad) this principle was established. Again, the courts 
will take judicial notice of the boundaries of States. Ina 
case of Cooke v. Wilson (1856) the following statements 
are solemnly reported in the judgments of the learned 
judges : 


PROVING THE OBVIOUS 285 


CRESSWELL, J.: ‘‘ The goods are to be delivered pur- 
suant to the contract ‘in the colony of Victoria,’ which 
we may take judicial notice is out of England.”’ 

Crowper, J.: ‘‘ It has been insisted that we cannot 
take judicial notice that Geelong is not in England. The 
contract, however, states that place to be ‘in the colony 
of Victoria,’ and we are bound to take judicial notice of 
the existence of that colony.”’ 


In 1900 parties who disputed about a contract to take 
shares in a company found themselves establishing the 
rule of law that the boundaries of States will be judicially 
recognised (Foster v. Globe Venture Syndicate). Judicial 
notice is also taken ‘“‘of various facts, the universal 
notoriety or regular occurrence of which in the ordinary 
course of nature or business has made them familiar to 
the judges’’; for example, that there was a great differ- 
ence in the value of money in the years 1189 and 1868, 
that an undergraduate at college may not unreasonably 
require a watch, that young children have a tendency to 
be mischievous, that a postcard is an unclosed document 
capable of being read by post-office or private servants, 
and so on. Reported judicial decisions on all these points 
are to be found, and others may yet be given by our 
courts. 

As an extreme illustration of the working of our law 
of evidence, the case of Forbes tv. Samuel in 1918 is 
interesting. Sir Stuart Samuel, M.P., had sat in Parlia- 
ment and had voted as a member after the firm of which 
he was a partner had made a contract with the Secretary 
of State for India. This was technically irregular, and 
under Acts of 1782 and 1801 penalties were imposed for 
each day on which members sat or voted in such circum- 
stances. Accordingly, a Mr. Forbes, acting as what is 
known as a ‘‘ common informer,”’ issued a writ to recover 
£46,500, that sum being his original calculation of the 
total amount of the penalties incurred by Sir Stuart 
Samuel. There were four main points that Mr. Forbes 
had to establish—namely: (1) that Sir Stuart Samuel was 
a Member of Parliament; (2) that he was also a member 
of the firm of S. Montagu and Co.; (8) that that firm had 
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@ contract with the Secretary of State for India; and 
(4) that after this contract was made Sir Stuart Samuel 
had sat and voted on numerous occasions in the House 
of Commons. The defendant admitted none of these 
things, but, on the contrary, took every conceivable tech- 
nical objection to the attempts of Mr. Forbes to prove 
these facts, all of which were common knowledge, and 
some of which could be checked in any ordinary reference 
book. The case lasted four days. Mr. Duke (later Lord 
Merrivale, our President of the Probate, Divorce, and 
Admiralty Division of the High Court) was counsel for 
Sir Stuart Samuel, and was as ingeniously obstructive as 
he possibly could be. After days spent in this kind of 
proceeding, the judge solemnly decided that Sir Stuart 
Samuel was a Member of Parliament, etc. Ultimately 
Mr. Forbes lost his action on technical grounds, but the 
judge decided that ‘‘ as considerable portions of the four 
days were taken up by objections on which the defendant 
failed,’’ Sir Stuart Samuel should recover ‘‘ only costs 
appropriate to an action lasting two days.”’ 

This case is an extreme illustration of the working of 
our law of evidence, because, this being a penal action 
under somewhat archaic laws, the ordinary methods by 
which parties can be forced to admit facts was not open 
to Mr. Forbes. But, none the less, the very fact that in 
any kind of action our High Court can spend days in 
watching a party prove obvious facts is a lesson and a 
warning. Listening to parts of the case, I could not help 
wondering even then, as a young and rather briefless 
barrister, whether I was in a law court or in the Land 
through the Looking-Glass. There never has been such 
a case since, but often has a recollection of this case come 
back when I have heard parties making it difficult for 
their opponents to prove what everybody in court, includ- 
ing the judge, knew to be facts. 

It is this necessity for formal proof that gives rise to 
that rather foolish laughter in court when judges make 
such enquiries as ‘‘ Who is Charlie Chaplin ?’’ and so on. 
In all seriousness, our system does not allow judges on the 
Bench to know these things. 
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The question that needs expert investigation today is 
whether in civil actions we have not gone too far in insist- 
ing that our courts must be dependent, with only very 
limited exceptions, on the ‘‘ best evidence”’ rule. At 
present even the most expert judges, when trying civil 
cases without any jury, are subject to the full severity of 
this rule. Thus, in a case in 1911 (Biddell v. Clemens 
Horst) so experienced a commercial lawyer as Lord Sum- 
ner (then Mr. Justice Hamilton) was rebuked by the Court 
of Appeal for using his own knowledge of commercial 
custom without hearing evidence to prove it. With certain 
narrowly limited exceptions, our laws of evidence recog- 
nise no distinction between criminal and civil cases or 
between civil cases tried before judge and jury and civil 
cases tried before a judge alone. Judges, when trying 
cases alone, have, according to the theory of our present 
system, to be protected against irregular evidence just like 
a jury. They must not, for instance, listen to the opinion 
of a witness, but must always confine him, unless he is 
called as an expert, to a statement of the facts. They must 
not listen to ‘‘ what the soldier said ’’—that is, to evidence 
that is second-hand or ‘‘hearsay.’’ In an action by A 
against B neither judge nor jury must hear what C said, 
unless C is called as a witness or A and B were present 
when C spoke, and so on. 

The extent to which the rule against “hearsay ”’ 
evidence has been carried was thus described by a later 
Chief Justice (Mansfield) in 1811: ‘* If material witnesses 
happen to die before the trial, the person whose case they 
would have established may fail in the suit. But although 
all the Bishops on the bench should be ready to swear to 
what they heard these witnesses declare, and add their 
own implicit belief of the truth of the declarations, the 
evidence could not be received ’’ (Berkeley Peerage Case, 
1811). Sir James Mansfield went on to explain that ‘‘ upon 
this subject the laws of other countries are quite different ; 
they admit evidence of hearsay without scruple. There 
is not an appeal from the neighbouring kingdom of Scot- 
land in which you will not find a great deal of hearsay 
evidence upon every fact brought into dispute.’? Why 
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has there been this difference? The answer is that trial 
by jury has been the English way of deciding facts, 
whereas ‘‘ in Scotland and most of the Continental States,”’ 
to continue the quotation from Sir James Mansfield, the old 
rule was, and often still is, that ‘‘the judges determine 
upon the facts in dispute as well as upon the law, and they 
think there is no danger in their listening to evidence of 
hearsay, because . . . they can trust themselves entirely 
to disregard the hearsay evidence, or to give it any little 
weight which it may seem to deserve.’’ But, as we shall 
see in the next chapter, trial by jury in civil actions is 
now, despite the partial return to pre-war practice, the 
exception rather than the rule with us in England. Yet 
the standard set for trial by jury is our standard in all 
courts, with the result that our rules against hearsay 
evidence are as strict as ever. 

Hearsay evidence is freely admitted, it is significant to 
note, in affidavit evidence, affidavits being nearly always 
for the consumption of judges only. Yet a judge trving 
a case without a jury has to be protected against the in- 
fection of hearsay evidence as if he were a juryman. The 
author of the largest work on the Law of Evidence 
(Taylor) says frankly that ‘‘ it cannot be denied that the 
rule excluding hearsay evidence, though in general admir- 
ably calculated for trials before popular tribunals, may 
in many instances work considerable injustice.’’ That 
this rule heavily increases the cost of a civil action we 
shall see shortly. But it also severely embarrasses an in- 
experienced witness, who seldom knows, and is often quite 
incapable of understanding, the difference between what 
he knows himself and ‘‘ what the soldier said.’’ Only too 
often have I seen unintelligent, but obviously truthful, 
witnesses reduced to silence by a severe rebuke not to give 
“* hearsay ’’ evidence. 

The rule against hearsay evidence is one of a number of 
prohibitions evolved by the courts of olden time; its origin 
is wrapped up in the evolution of juries. Some of these 
prohibitions, as we shall see later in Chapter XVII., were 
ruthlessly abolished by Parliament. Bentham could 
scarcely see any exception to the general principle that 
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all evidence should be accepted that was relevant, and 
more orthodox authorities have inclined to similar points 
of view. The biographer of Lord Halsbury, for instance, 
tells that Lord Brampton (Mr. Justice Hawkins, whom 
Punch once described as Baron Hawkins of Tryham Fair- 
leigh and Sentensham) once said: ‘‘ Why not make all 
evidence on oath admissible? The value of it, when given, 
is another thing.’’ This famous judge was referring, not 
to the necessities of civil actions, but to the proposals 
then being made by Lord Halsbury to reduce the number 
of occasions in which evidence in criminal trials was 
excluded. Our laws of evidence, for civil and criminal 
cases, used rigidly to exclude quite obvious evidence, 
usually to protect the soul of the proposed witness against 
perjury. As Lord Bowen once said: ‘‘ If a farmer in his 
gig ran over a foot passenger in the road, the two persons 
whom the law singled out to prohibit from becoming 
witnesses were the farmer and the foot passenger.’’ Lord 
Denman (Solicitor-General to our ill-fated Queen Caroline, 
draftsman of the Reform Bill, and Lord Chief Justice 
1882-1850), whose name will ever be linked with our partial 
emancipation by Parliament from the rules of evidence 
of judge-made law, wrote in 1824: 


‘““The absolute rejection of light because there is a 
possibility of its leading astray is difficult to be explained 
on any rational grounds.’’ 


The important fact is that our whole law of evidence was 
built up on the principle that light that might mislead 
must be shut out; despite great changes, in 1848 and 1845 
in particular, that principle still rules. When Fitzjames 
Stephen was piloting his India Evidence Act of 1872 
through the Indian Legislature, one eminent colleague told 
him that his Bill should contain but one clause: ‘ All 
rules of evidence are hereby abolished.’’ Where there are 
no juries I believe that, even if reform did go as far as 
that, as good justice as we get today would be adminis- 
tered in our civil courts of law, for our judges could be 
relied on not to be misled or to allow the introduction of 
irrelevancies. 
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In County Court and smaller High Court actions the 
strict enforcement of the rules of evidence results quite 
often in serious hardships. A few homely examples will 
make this clear. 

In a County Court I once heard three applications by 
humble tenants of parts of houses to apportion the amount 
of rent that they should pay; the Rent Acts enabled the 
court to do this. Each tenant called a clerk from the 
local town hall to prove the ‘“‘standard rent” of the 
whole house in 1914, this being the best foundation for 
an application to apportion the rent of the whole house 
among the different tenants. Officials, quite properly, do 
not attend courts of law and produce heavy sate-books 
without fees, and yet would not letters from the town clerk 
or some other responsible official have met the case? In 
practice it often happens that judges and registrars of 
County Courts are, by the consent of the landlords in the 
cases, able to accept such letters as evidence; but any 
landlord could object, and thus put his tenant to the 
expense of formally proving the necessary fact. 

I remember once appearing in a County Court for a 
landlord in a trespass case where the defendant, the 
tenant, claimed a right of way. My instructions were that 
five years previously the tenant and his previous landlords 
(a company that had since gone into liquidation) had 
argued this matter out; further, that the tenant had signed 
a typewritten letter to the effect that he used the track in 
question as a privilege and that the privilege was liable 
to be withdrawn at any moment That letter would have 
settled the action. Unfortunately, it could not be found, 
but a copy had been handed by the company to my clients 
when they purchased the land. I called as a witness a 
clerk of the deceased company, who vouched for the 
correctness of the copy, but, as I could not call anybody 
actually to say that the original letter had been destroyed, 
I was not allowed to ‘‘ put the copy in evidence.’’ I was 
allowed by the rules of evidence, however, to read the 
copy to the defendant in cross-examination, but, had I 
failed to establish a prima facte case and thus make it 
necessary for the defendant to give evidence, that copy- 
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letter could never have been even read, far less accepted 
as evidence. 

In another case I remember long ago appearing for the 
landlords of a block of tenement dwellings. As a result 
of many complaints from the tenants and their visitors, 
the landlords had made it a condition of their leases that 
no dogs should be kept on the premises. Every tenant 
signed a formal acceptance of this and other conditions. 
Yet one dog remained. It so happened that the form of 
the offending tenant had been filled in but not signed. 
There was no question but that the tenant knew of the 
rule; she had discussed it with the landlord’s clerk shortly 
before the proceedings in court, and had expressed no 
surprise when the rule was mentioned. But the judge 
held that within the rules of evidence I could not show 
that the tenant had agreed not to keep a dog; so the dog 
remained. 

Of course, where there is an abundance of time and 
money, such difficulties as these can be got over; but even 
wealthy litigants do not appreciate having their money 
spent on strictly proving facts which, as it seems to them, 
could be accepted in a much more simple manner. The 
rules of our courts provide, as we have seen, expedients 
for simplifying proof, but, in the first place, every use of 
judicial machinery costs money, and, in the second place, 
if the other party does not consent to the proposed short- 
cut, the consent of the court is by no means certain. 

It is not sufficiently realised how great is the expense 
and difficulty caused to litigants by the maintenance of 
the same standards of evidence for ordinary non-jury civil 
actions as for civil actions heard before juries or for 
criminal trials. Every practising barrister knows that in 
writing an °° Advice on Evidence ’’—often the most im- 
portant duty that a junior barrister has to perform—he 
frequently has to say that A, B, or C must be available, 
although he probably suspects that at the hearing they 
are not likely to be called as witnesses at all, as their 
evidence will be assumed. All this adds greatly to the 
expense of litigation. The report of the London Chamber 
of Commerce, to which I have referred so often, goes so 
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far as to say: “‘ Undoubtedly the main cause of expense 
is the English law of evidence.’’ The report also explains 
how the present law of evidence requires that— 


‘‘the parties . . . must be prepared to prove minutely all 
documents and facts by personal testimony of the parties 
and of witnesses, all of whom must attend the court, often 
at considerable inconvenience and great expense.”’ 


The recommendation is, therefore, put forward in the 
report that we need to ‘‘ simplify proof in all cases other 
than those in which fraud is pleaded, or which relate to 
domestic relations, libel or slander ’’; and it is encouraging 
that in its comment on this report the Law Journal 
admitted that ‘‘ there is no doubt but that a great deal 
of expense is at present caused by calling witnesses to 
prove formally facts which are not really in dispute.”’ It 
is encouraging also that so eminent and experienced a 
King’s Counsel as Sir Henry Maddocks has recently 
publicly expressed his criticism of the severity of our law 
of evidence. 

It would be tedious to enter here into the details of 
reforms that could with advantage be made in our law 
of evidence. An expert enquiry into the whole subject is 
greatly needed. I am bold enough to question whether 
it should be necessary in civil actions for the plaintiff to 
prove that he has a case before the defendant is put to 
the proof that he has not. At present, if the plaintiff does 
not establish by evidence that he has what we call a 
prima facte case, he is ‘‘ non-suited ’”’ and loses his case. 
This is because, following the practice of our criminal 
courts, our civil actions are regarded as combats between 
parties and not as enquiries into the truth. There is no 
such rule in, for instance, German civil procedure. Our 
rules provide for extracting from the other side, before 
the hearing of the case, evidence of facts or documents 
which it alone knows of or possesses; but this machinery 
is too expensive for use in small cases, especially where 
one or more of the parties does not employ legal assistance 
at all. Again, I am not convinced that it is necessary 
a wartv should be bound by everything said by a 
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witness called to support his case. Under our rules, if the 
plaintiff should call the defendant as a witness to prove 
certain essential facts, the plaintiff is bound by everything 
that the defendant says; the defendant has become the 
witness for the plaintiff. In some Continental systems 
all witnesses, by whichever side they are nominated, are 
called by the court, and therefore neither side is committed 
by what they say. These are the kinds of problems that 
might well be investigated by experts. My main object 
here is to show the necessity for such an enquiry and the 
considerable drawbacks of the present system. 

How strictly our rules of evidence are enforced can best 
be shown by quoting a few cases from the Law Reports. 
In 1828, a Mr. Spargo sued Mr. Hugh Brown to recover 
the value of goods on which Mr. Hugh Brown had levied 
distress for unpaid rent. Mr. Spargo alleged that this 
Mr. Brown was not his landlord and, therefore, that he 
had no right to levy distress at all. Mr. Spargo proved 
that he had paid rent to Mr. John Brown, but Mr. Hugh 
Brown, the defendant, argued that John in receiving the 
rent was the agent of Hugh. Hugh, therefore, offered in 
evidence the accounts rendered to him by John. It was 
objected that, as John was still living, the accounts were 
not admissible in evidence without John’s presence as a 
witness, and so the judge ruled. Judgment was, therefore, 
given for Mr. Spargo. This question of the admissibility 
of the accounts was argued on appeal and the judge’s rul- 
ing was confirmed, so John’s absence resulted in Hugh 
having to pay the cost of two legal battles (Spargo v. 
Brown, 1829). 

The seriousness to the parties of disputes about evidence 
is also well shown by the famous story of Wright v. 
Tatham in 1880-1888. Chancery proceedings were taking 
place when an issue between the parties as to the validity 
of a will of one John Marsden was ordered to be tried by 
a common law judge, that being the regular procedure in 
olden days. In 1880 this trial resulted in the will being 
affirmed. The heir-at-law of John Marsden then brought 
an action to eject from certain lands in Lancashire the 
man who held them under the will, thus raising the same 
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issue again. This action was tried in 1888, and the de- 
fendant, whose interest it was to support the will, ten- 
dered in evidence certain letters which ‘‘ were proved to 
have been written by different persons well acquainted 
with the late John Marsden at different periods of his 
life, to have been found amongst his papers shortly after 
his death, the writers of such letters being dead at the 
time of the trial.”’ These letters were rejected as evidence 
and the plaintiff won his case, as the defendant had thus 
failed to prove the sanity of John Marsden. When this 
decision was taken to another court, there was a difference 
of opinion about the admissibility of the letters; but there 
was also another point of evidence in dispute, ‘‘ as to the 
admissibility in evidence of the will and codicil of the said 
John Marsden,’’ and on the merits of this point the judges 
were unanimous that there must be a retrial. So in 1884 
the case was tried again. This time the letters, which 
obviously showed that the writers knew John Marsden 
well at the time and were regarding him as a person of 
sound mind, were received in evidence, and the jury found 
a verdict for the defendant. The will was thus again 
affirmed. Again a new trial was ordered, after a great 
conflict of judicial opinion. In 1886 the case was tried 
once more. This time the letters were rejected, and the 
jury found a verdict for the heir-at-law. The will was 
found invalid. There were two arguments on appeal and 
six judges were equally divided. The case was before the 
House of Lords on four days. The Lords asked for the 
opinion of twelve judges, and received six opinions in 
favour of the letters and six against. In the end the 
Lord Chancellor announced a final decision against the 
admissibility of the letters. 

Similar subtleties about evidence are frequent in the 
litigation of today. Thus during the Great War a 
workman was killed by a bomb dropped by enemy aur- 
craft on a warehouse to which he had been sent by his 
employer in the ordinary course of his employment. 
The question was raised whether this tragedy arose ‘ out 


of’? his employment, this being a necessary condi- 
the Work- 
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men’s Compensation Acts. The unfortunate widow 
‘* sought to put in evidence, as showing the cause of death, 
the record of the coroner’s inquisition and a certified copy 
of the entry in the register of deaths.’? The judge in the 
County Court ruled out both pieces of evidence, and the 
Court of Appeal held that he rightly did so. The certifi- 
cate was held to be evidence of the death, but not of the 
cause of death. A remarkable element comes in when 
one reads in the judgment of the Master of the Rolls that 
the County Court judge ‘‘ consented to look at the certifi- 
cate, which states as the cause of death of the man in 
question ‘ suffocation by smoke when fire occurred, as a 
result of bombs dropped by enemy airmen.’’’ This case 
had not been tried by a jury. It shows that even when 
experienced judges only are concerned, the law of evi- 
dence claims to protect them as if they were jurymen. In 
such cases it often happens that the judges, as in this 
case, do in fact read the disputed documents. None the 
less, our Judges are not trusted to accept such disputed 
evidence for what it is worth (Bird v. Keep, 1918). 

Courts of Appeal are apt to be very strict when they 
find that the rules of evidence have been broken, and, as 
the instances just given clearly show, the admission or 
rejection of a piece of evidence contrary to the law may 
easily result in an order for a new trial with all its atten- 
dant expense. 

If an expert enquiry were undertaken into the practical 
working of our law of evidence, it might with advantage 
embrace the problems connected with our system of cross- 
examination. In the first place, there is the question of 
the latitude given to the cross-examiner. Every prac- 
tising lawver knows that in some classes of actions (where 
fraud is alleged, for instance) cross-examination is of the 
essence of the case. But, even where fraud or humbug 
has to be exposed, the latitude given in our system, 
despite rules passed to prevent it, seems sometimes exces- 
sive. The extent to which English counsel are allowed in 
cross-examination to attack the character or bona fides 
of witnesses arouses astonishment in lawyers from abroad. 
I well remember discussing this question with a German 
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lawyer at the time of the case of Hobbs v. Tinling (1928- 
1929). He was really shocked at the latitude allowed to 
cross-examining counsel in that case, and said with pride 
that such an attack would be impossible in a German 
court. It will be remembered that while the plaintiff was 
serving a sentence in prison, certain newspapers had 
edified their readers by publishing the most reckless state- 
ments about his past life. When he came out of prison 
he sued them for libel. The newspaper owners did not 
justify their statements, or even plead that what had 
been printed was ‘‘ fair comment,’’ but none the less for 
days the plaintiff was cross-examined generally as to 
character with the utmost severity. Later the Court of 
Appeal made harsh comments about that trial, but 
counsel’s liberty to attack witnesses has not been 
curtailed. 

Cross-examination is a peculiarly English product, but 
it may be doubted whether we have not driven it to exces- 
sive lengths, even in cases where character is in dispute. 
Where an ordinary transaction is being investigated, 
cross-examination under our present methods is often a 
waste of time, and has in unskilled hands a dangerous 
boomerang effect. There is on record the opinion re- 
corded by Lord Abinger (Sir James Scarlett, Chief Baron 
1884): ‘*I learned by much experience ... that much 
more mischief than benefit generally results from cross- 
examination. I cross-examined in general very little.’’ 
Who that practises in the courts has not heard again and 
again bad points made worse by repetition and emphasis 
im cross-examination ? It is cross-examination that takes 
up most of the time at the hearing of an action. 

So deep has the whole conception of cross-examination 
sunk into the English legal mind that even humble liti- 
gants, when conducting their own cases, are in theory 
supposed to employ it. Not one litigant-in-person out of 
a hundred is able to distinguish between asking questions 
of his opponent and telling his own story. The bewildered 
face of the humble defendant, when at the end of the 
plaintiff’s story the judge asks him, ‘‘ Do you want to ask 
Mr. Jones anv questions ?”’ is a sight that I for one have 
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never been able to enjoy. The defendant promptly pro- 
ceeds to pour forth his version of the story, and is usually 
stopped and told that his own statement is not cross- 
examination, the result often being that the defendant is 
humbled into complete silence. 

Much the same often happens in criminal trials when 
the prisoner is not defended by counsel. In Leslie 
Stephen’s ‘‘ Life of Sir Fitzjames Stephen ’’ there is an 
account of how the latter once commented upon the 
prisoner’s muddling of cross-examination with his own 
speech or evidence. The prisoner, ‘‘ not knowing how to 
cross-examine, is at last reduced to utter perplexity and 
thinks it respectable to be silent.’’ This, said Fitzjames 
Stephen, ‘‘ is a scene which most lawyers know by heart, 
but which I can never hear without pain.’’ We lawyers 
are apt to regard this inability to cross-examine, or even 
to understand what cross-examination is, as a sign of 
stupidity, and to allow such feelings to be shown; but in 
fact any litigant-in-person, or any prisoner, who is thus 
‘* reduced to utter perplexity ”’ is being harshly dealt with. 
I should like to hear the question thrashed out whether 
our practice could be amended so as to allow each liti- 
gant-1n-person or accused man to tell his own story, if 
he wishes, at an early stage in the plaintiff’s case or the 
case of the prosecution, leaving it to the judge to put any 
material points to the other party that may have arisen. 
The litigant-in-person, or the accused if he gives evidence, 
could still be cross-examined in the ordinary way. This 
is a matter of considerable importance in cases where 
humble people are concerned. 

There can be no denying that, owing to the standards 
of proof required by our law of evidence and the latitude 
allowed in cross-examination, the time occupied in the 
hearing of cases is much longer with us than in other 
countries. No judicial systems can show such records for 
lengthy trials as our own. The famous Tichborne cases, 
for instance (which afford remarkable illustrations of the 
dangers of cross-examination), would have been impossible 
elsewhere. In the trial of the common law issue in 1871- 
1872 the cross-examination of the plaintiff alone lasted 
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twenty-two days, and one witness for the claimant to the 
estates was under cross-examination for thirteen days. 
The case of the plaintiff lasted seventy days. Again, the 
famous case of Belt v. Lawes, about the Byron statue in 
Hyde Park (1882), lasted forty-three days. And in our 
own day several weeks are often occupied in the trial of a 
single case. Needless to say, the prolongation of the 
hearing of cases adds very considerably to their expense. 

Occasionally protests are heard about the length of time 
that cases are allowed to last. An extreme case is that 
already mentioned in another connection, of Graigola 
Merthyr Co., Ltd., vu. Swansea Corporation, a claim about 
a reservoir and a coal-mine underneath it. The events 
happened in 1920, and the writ was issued in that year. 
In 1926-1927 the case came for trial and lasted fifty-eight 
days. At the end the High Court judge said in his judg- 
ment: ‘‘ Many days were occupied in hearing evidence on 
points with regard to which there ought not to have been 
any difference. I think that all concerned in litigation 
of this class must in future in the preparation of their 
cases more closely address their minds to restricting the 
area of dispute.”’ It is difficult to see any reason why 
these wise remarks should not be applied to every class 
of case, large and small. The learned judge continued : 
‘‘The overloading of these cases in the preparation of 
them is becoming not infrequent. Long cases produce 
evils; they place the parties with the lesser resources at 
a grave disadvantage. ... In every case of this kind 
there are generally many irreducible and stubborn facts 
upon which agreement between experts should be pos- 
sible.’’? The judge then added these suggestive words: 
‘*The expert advisers of the parties, whether legal or 
scientific, are under a special duty to the court in the 
preparation of such a case to limit in every possible way 
the contentious matters of fact to be dealt with at the 
hearing. That is a duty which exists, notwithstanding 
that it may not always be easy to discharge. If it should 
prove not to be generally appreciated or properly dis- 
charged, it may become a matter for consideration whether 
some change in the method of trial should not be made.”’ 
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But nothing has been done. This is the case referred to 
on p. 204, where its actual cost is dealt with. The judicial 
remarks just quoted are ‘* unreported,’’ but are extracted 
from the shorthand note used in the House of Lords, 
whither the case went in 1928 on a technical point about 
the scale of costs. 

If an enquiry were held into the practical working of 
our law of evidence, it would presumably investigate the 
comparative failure of past attempts to make it easy to 
modify the law’s severity. In 1894, Parliament expressly 
authorised the making of rules ‘‘ for regulating the means 
by which particular facts may be proved and the mode in 
which evidence thereof may be given.’’ But very little 
use has been made of these powers. As one textbook on 
Evidence (Powell) says: ‘‘ It is unfortunate that so little 
use has been made of the valuable power conferred on the 
Rule Committee by the Act of 1894.’’ Only one rule was 
made under this Act, but that one has a chequered history. 
It provides that on the first occasion when both parties 
are represented before the court “‘the court . .. may 
order that evidence of any particular fact . .. shall be 
given by statement on oath of information and belief, or 
by production of documents or entries in books, or by 
copies of documents or entries, or otherwise as the court 
or judge may direct.’? A layman would think that this 
meant that the court may, at the outset of a lawsuit, order 
how evidence is to be given at the trial and avoid the 
necessity for the parties to prove formally anything but 
what appears to be essential in the case. In 1916 an 
endeavour was made to use this rule thus in an action 
(Rainbow v. Kittoe) brought by the administrator of a 
lady who had lived and died in Australia. The question 
arose whether there had been undue delay by the lady or 
her administrator in bringing the action, and to negative 
this suggestion the administrator needed to prove the dates 
of the residence in Australia. Under this rule application 
was made that at the trial evidence of these facts might 
be given by statements on oath of information and belief. 
A judge of the Chancery Division decided that this rule 
was ‘‘ not intended to displace the rules of evidence at a 
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of great experience, wrote that “‘ if a magistrate insists on 
the standard of evidence of the High Court of Justice, he 
may easily miss the truth. It is often from some aside, 
in itself wholly inadmissible, that the thread appears by 
means of which an apparently hopeless tangle may be un- 
done.’? And the very human magistrate added: ‘“‘ After 
all, a magistrate is a lawyer, and he sits without a Jury; 
he must learn to discard.’’ Surely such a statement as 
this, and many judges of our civil courts would say the 
same, should encourage us to investigate whether we 
cannot safely modify our law of evidence, especially for 
smaller cases. It is noteworthy that several of the Work- 
men’s Compensation Boards in the United States of 
America have in their rules such provisions as this (I am 
quoting from Dr. F. J. Port’s book on ‘* Administrative 
Law,” which will be referred to later in Chapter XVIII.): 
‘* The Commission shall not be bound by the usual common 
law or statutory rules of evidence or by any technical 
or formal rules of procedure . . . but may make the in- 
vestigation in such manner as in its judgment is best cal- 
culated to ascertain the substantial rights of the parties.”’ 

In order to see how far reform is possible in our law of 
evidence, it will be valuable to study how foreign systems 
of law deal with evidence. Here, however, it is scarcely 
possible to do more than to glance at the subject. 

In a German civil action the pleadings, prepared by the 
parties or their legal advisers, as a rule contain an account 
of their view of the case, both facts and law, and are not, 
as with us, a mere shell, often unintelligible even to the 
party whose case they describe. If the parties think that 
witnesses are necessary or useful, they name them in their 
pleading and mention the facts to which the witnesses 
are likely to be able to speak. When the written docu- 
ments are complete, they are laid before a judge, who 
reads them privately in his own room. The judge decides 
what, if any, witnesses are necessary. Although not for- 
mally forbidden to do so, the parties and their representa- 
tives would never suggest the calling of witnesses for the 
purpose merely of proving formal facts or points that were 
not seriously disputed. The court does not want anv 
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formal proof of such matters. The judge issues a summons 
for the attendance of the witness, either before him or 
before some other judge. Thus, if the action is proceed- 
ing in Berlin and an essential witness lives in Munich, the 
Berlin judge would ordinarily order the examination of 
the witness before a judge in Munich. Only in exceptional 
cases are witnesses made to travel to the town where the 
action is proceeding. The judge’s summons sets out the 
points on which the evidence is required. At the taking 
of the evidence the parties may be present or be repre- 
sented by lawyers, but very often they are content that 
the judge or the examiner should take the evidence alone. 
The witness gives his evidence in narrative form, without 
questions, leading or otherwise, and only the judge is 
allowed to interrupt him. This the judge seldom does. 
The witness is the witness, not of the party, but of the 
court—this is an essential distinction between the German 
system and ours—and the court satisfies itself whether 
the witness is impartial and presumes that he will tell the 
truth. The witness’s proof lies before the examining 
judge, so he is in a position to check irrelevancy. The 
judge can also test whether the witness is telling the truth 
or merely reciting a prepared story. Witnesses are 
allowed to give ‘‘ hearsay ’”’ evidence; the judge knows 
the proper value to place upon it. 

If the parties are represented by lawyers at the examina- 
tion, the latter are allowed to put additional questions, 
but counsel do not ordinarily cross-examine directly ; they 
merely suggest further questions to the judge. In 1929, 
as an experiment, a partial adoption of the English system 
of direct cross-examination was tried, and I have little 
doubt that in the course of time German ideas about 
evidence will tend in this respect to gravitate towards our 
own, though it is not likely that direct cross-examination 
will ever be allowed to the extent permitted in this 
country. I have more than once taken part in the 
examination of a German witness before a German judge 
in Germany, and, happily for my clients, I was permitted 
to cross-examine directly, but, I hope, briefly. Under the 
ordinary German system there is too little cross-examina- 
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tion while we have too much. In my book on ‘“ The 
Leipzig Trials,’’ about the War Criminal Trials of 1921, 
I have shown how obviously some of the witnesses were 
refraining from telling facts adverse to the accused men. 
Their direct cross-examination would have strengthened 
the case for the prosecution. But, nevertheless, I feel 
convinced that in non-jury civil cases our system of taking 
evidence might well borrow some features from the German 
method. 

The general effect of the evidence of a witness in a 
German court is recorded by the judge or examiner in 
direct speech, but not word for word; it is then read aloud 
to the witness for his approval, as happens with us when 
evidence is taken in police courts. With the exception of 
matrimonial cases, parties are not allowed to give evidence 
themselves, save in very rare instances, Germany thus 
standing where we were a few generations ago. Should 
it be impossible for a litigant to prove essential points, 
and if the judge is satisfied that the litigant is trust- 
worthy, then certain strictly defined facts may be proved 
by his own oath. A litigant can, however, always call 
upon his opponent to swear to relevant facts, and is not 
bound by his evidence. 

When the evidence, if any, is complete, it is put with 
the pleadings, and the case is ready for trial. If facts are 
not seriously in dispute and no witnesses are necessary, 
the action is, of course, ready for argument as soon as the 
written pleadings are completed. If the trial is to be 
before a judge who has not had the case before him at an 
earlier stage, he reads through all the written pleadings 
and the evidence (if any) before the trial. Then, after 
legal arguments have been heard, a written and reasoned 
judgment is given and officially recorded. Any English 
lawyer will at once object that it is a serious drawback 
of the German system that the trial judge often has no 
opportunity of seeing the witnesses, watching their 
demeanour, and satisfying himself as to their veracity. 
This is undoubtedly a bad feature of the German system. 
But have we not gone to the opposite extreme in insisting 
upon too much personal evidence in court? There is a 
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happy medium between the two sysytems, and this could be 
found if both systems were studied in a truly analytical way. 

Of course, such a system as the German is not suitable 
to trial by jury, but Germany does not know trial by 
jury in civil actions. Most of our difficulties about evi- 
dence arise, as I have said, from the fact that our system 
is based on trial by jury. As will be suggested in the 
next chapter, we need to institute new laws of evidence 
for use in the cases, and they are the big majority, that 
are tried by judges without juries. 

One of the results of the German system is that a 
German judge spends at least half his working time in his 
office. Another is that actual trials are relatively short. 
Very little time is taken up with explaining the case or 
the defence to the judge; he knows it already. The wit- 
nesses have also been as a rule disposed of. One of the 
advantages of the German system is that witnesses do 
not have to wait about while the case takes its turn to be 
heard; they have ordinarily been disposed of at an earlier 
stage by special appointment. The fact that witnesses 
do not as a rule attend the trial lessens the expense of 
their evidence and lessens also the length and cost of the 
trial. The expense of bringing witnesses to attend the 
trial from afar is avoided; if they are necessary, they can 
be examined in their local court. Witnesses are not 
troubled to give evidence unless their evidence is really 
necessary. Another substantial advantage is that wit- 
nesses, being summoned by the court, do not mind attend- 
ing and are not ordinarily bullied in cross-examination, for 
they do not come into court for either side. As the wit- 
nesses are not ranged on one side or the other, the party 
that named them is not bound by their evidence, if they 
give evidence against that party. 

I am not praising this German system in its entirety. 
For criminal trials (where the same general principles are 
adopted) I regard the German method as extremely 
dangerous, and even for civil actions I would certainly 
not advocate it as a whole. But none the less, it is desir- 
able that English lawyers should realise that other 
countries with a high judicial standard have ideas and 
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methods about evidence which are poles apart from our 
own, and that we should see whether some features of 
other systems cannot be incorporated in our own. The 
German system certainly has the advantage of cheapness, 
as the figures given on p. 208 clearly show. 

The French system is not greatly different from the 
German. In an excellent book, ‘‘ Outline of the French 
Law of Evidence,’’ the author, Mr. O. E. Bodington, 
explains that oral evidence in France is exceptional, that 
it can only be introduced by a special proceeding, that in 
civil actions witnesses give their evidence in Chambers 
before a judge specially appointed for the purpose, and 
that their evidence comes before the trial judge in written 
form only. In France oral evidence is considered of 
secondary importance by comparison with documentary 
evidence, and, says Mr. Bodington, ‘‘ the spectacle of 
counsel wrangling over the relevancy of particular docu- 
ments or the admissibility of a particular question to a 
witness . . . is one which is rarely, if ever, witnessed in 
a French court.’’ In the French system the governing 
principle is that all forms of evidence can be admitted for 
what they are worth. Thus ‘‘ hearsay’? evidence and 
opinions are not excluded, but judges are expected to 
estimate them at the value they deserve. 

The French system, like the German, is concerned with 
the value of evidence rather than with its admissibility. 
That in this respect the French system has anything to 
teach us was not the impression derived by a famous Lord 
Chief Justice who went to Rennes in 1899 to attend the 
Dreyfus trial. The first Lord Russell of Killowen wrote 
a paper on the subject after his visit, in which he said: 


‘By the laws of evidence prevailing in France, and 
indeed in all the countries in Europe in which the Roman 
civil law or the Code Napoleon (largely founded on the 
civil law) prevails, much looser statements are permitted 
to be given than English law recognises as evidence. An 
example of this relates to hearsay evidence. ... Again 
that invaluable test of truth—namely, the right of direct 
cross-examination of witnesses—is not permitted before 
these tribunals.”’ 
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Lord Russell saw the French system at its worst. But, 
as I have said, no one would seriously suggest that we 
should in any way follow the French or German system 
in regard to criminal trials. 

The French and German method of taking evidence 
bears some similarity to the methods of our own Chancery, 
and also ecclesiastical, courts a hundred years ago, and 
that is not an encouraging thought, for evidence other 
than viva voce has an evil history with us. Until 1852 
all that a Chancery judge had before him by way of 
evidence at the hearing of a case were depositions given 
before an examiner or commissioner in answer to formal 
interrogatories. Counsel on each side used to draft these 
questions, and, as they usually did not know what the 
witnesses were going to say, the questions would be in 
numerable and very detailed, and the number of witnesses 
so examined would be considerable. When the questions 
were finally settled, the witnesses gave their answers 
before commissioners, and nobody representing the parties 
was present. This system has been well described in 
volume nine of Professor Holdsworth’s ‘‘ History of 
English Law.’’ Very often the witnesses would not be 
able to understand the legal jargon used in the questions, 
and nearly always the answers, such as they were, were 
taken down by the commissioner in his own language. As 
Professor Holdsworth wrote: ‘‘ The slowness of this system 
is obvious. It is equally obvious that it was both costly 
and inefficient.”’ So no wonder that Bentham advocated 
the general adoption of the viva voce methods of the com- 
mon law courts. In 1852 the oral examination of wit- 
nesses was permitted in Chancery proceedings, but still 
only before an examiner, as in France today. 

Bentham pleaded for the public and oral evidence of 
witnesses, and in 1878 this plea received belated accept- 
ance. But now that a long experience has been gained, 
the time has come to investigate whether the new system 
did not go too far in its insistence upon oral evidence. 

Great as is the admiration of any law reformer for 
Bentham, one cannot blind oneself to the fact, and take 
due warning from it, that the principles for which he 
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pleaded sometimes produced, when eventually adopted, 
results the reverse of what he intended. In regard to his 
political ideas this is undoubtedly true. Bentham recom- 
mended, for instance, a State without King or second 
chamber because he was convinced that a democracy would 
elect ‘‘ morally apt agents.”? From the same conviction 
Bentham believed that there never could be corruption in 
the politics of the United States of America. We are not 
so confident today about first principles and moral reason- 
ings of universal application. So in matters legal it is 
difficult for law reformers of this generation to believe 
that the shade of Bentham approves of the expense and 
time involved by the standards of proof that are insisted 
upon today when judges alone try civil cases. 


CHAPTER XIV 
TRIAL BY JURY 


“Trial by jury is by far the most expensive mode of trial 
that can be selected.’’—S1r MAcKENZzIE CHALMERS (1880). 


It has often been said that Alfred the Great created the 
institution of juries. The higher criticism may rob us of 
our romance, but it cannot affect the vital fact that insti- 
tutions, like great cities, must be noble indeed when 
romance is woven round their origin. In order to remain 
on solid ground, however, we must be content that, what- 
ever be their origin, it has been in England that juries 
have thriven and prospered. Our national genius for self- 
government has shone in no direction more brilliantly than 
in our evolution of trial by jury as part of our judicial 
system. But, if we are honest with ourselves as English- 
men, we know that the reason why we have found juries 
so much to our liking has been that the system of trial by 
jury is illogical, and that this is our own essential quality 
as a nation. 

I do not propose to devote myself here to panegyrics 
about juries. They abound in all directions. In his 
famous six-hour speech in the House of Commons, 
Brougham went so far as to say: 


‘‘ Speaking from experience, and experience alone, as 
a practical lawyer I must aver that I consider the method 
of juries a most wholesome, wise, and almost perfect in- 
vention for the purposes of judicial inquiry. ... The 
system is above all praise.’’ 


So ardent an admirer of juries was Erskine that, when 
he became a peer and Lord Chancellor, he chose ‘“ Trial 
by Jury ’’ as his family motto. The motto is borne today 
by the present sixth Baron. In these pages I shall not 
join the long chorus of undiscriminating praise. I believe 
juries to be an ineradicable part of our national life, but. 
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I have long been convinced that juries have become a 
fetish with us, and that many of the present-day draw- 
backs of our judicial system are largely due to our 
failure to realise that almost unknowingly we have long 
abandoned trial by jury for most civil purposes. 

At the outset I would make it clear that for criminal 
trials the system of trial by jury is essential. No one who 
has had any contact with our criminal system, whether 
as lawyer or juror, or perhaps in another capacity, can be 
blind to the fact that, as worked today, the jury system 
results in the wholesale acquittal of people who deserve to 
be punished. That is largely its justification in this coun- 
try. I have little sympathy with the outlook of the, 
probably apocryphal, ‘“‘ hanging judge’’ who, when a 
young lady said to him, ‘‘ How dreadful it must be for 
you to think that you may have punished innocent men,”’ 
replied tersely, ‘‘ I have never seen one tried.’? But even 
that judge, if he really existed, would not have liked to 
remove the sieve of the jury whose mesh proves too small 
for so many wrong-doers. Our admiration for the jury 
in criminal trials is largely based on the fact that they 
do absurd things. There is no better story in legal bio- 
graphy than the following from Lord Brampton (Sir 
Henry Hawkins) : 


‘‘The man had been tried for the murder of his father 
and mother, and the evidence was too clear to leave a 
doubt as to his guilt. But the jury returned a verdict of 
‘Not guilty.” The judge was angry at so outrageous a 
violation of their plain duty, and did what he ought 
not to have done—asked the reason they brought in such 
a verdict when they knew the culprit was guilty and ought 
to have been hanged. ‘ That’s just it, my lord,’ said the 
foreman. ‘I assure you we had no doubt about the 
prisoner’s guilt, but we thought there had been deaths 
enough in the family lately.’ ”’ 


This kind of verdict in varying degrees is being given 
in our criminal courts every day. The slightest impru- 
dence on the part of the prosecution or the police, the 
slightest indication of persecution, any real doubt that the 
improbable theory of the defence mav be true. then a ver- 
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dict of ** Not guilty ’’ is likely. And the result is that 
we have, in spite of all the cavilling that is so fashionable 
today, the fairest and most efficient police system in the 
world. 

But the fact that juries adequately perform their func- 
tions in criminal trials scarcely seems a sound argument 
for their employment in civil disputes. It so happens 
that many centuries ago the only way of settling civil dis- 
putes, unless Englishmen resorted to such alien practices 
as trial by battle, was to obtain twelve sworn men, who 
would be likely to know the parties personally, and to 
entrust the issue to them. The functions of juries used 
to be primarily the collection and presentation of informa- 
tion to authority. Domesday Book was compiled from 
the information given by juries. Such ‘juries of enquiry 
or presentment,’’ as legal writers have called them, sur- 
vive in a modified form today in our Grand Juries and in 
our coroners’ juries. Even today coroners’ juries do not 
take an oath to give a verdict according to the evidence. 
They may use the skill and knowledge which they bring 
with them. Should a member of a coroners’ jury happen 
to know something of the case, he could theoretically be 
sworn and be examined as a witness. But with the con- 
solidation of the King’s power throughout the land and 
with the rise of Parliament, authority had less need of 
juries for the collection and presentation of information ; 
other and simpler methods were available. Thus it came 
about that the principal function of juries became the try- 
ing of issues of fact between either the King and his sub- 
jects or between subjects. Whereas juries used to do no 
more than swear to the truth of facts within their own 
knowledge, it came about that petty juries, as they are 
called, decide issues of fact laid before them by others. 

Criminal and civil juries have thus a common origin. 
By the time that it became established that juries in civil 
and criminal trials should be judges of fact and not wit- 
nesses, the employment of juries in civil disputes had be- 
come traditional. But the common origin of criminal and 
civil juries does not mean a common duty to be performed. 
Is it not possible that the very qualities that make a jury 


262 TRIAL BY JURY 


invaluable in English criminal trials are apt to be 
dangerous in civil cases ? 

From the time that juries ceased to be witnesses it be- 
came the function of the criminal jury to act as a buffer 
between the State and the accused individual, and it was 
quite as it should be that a criminal jury should have 
an instinctive bias in favour of the individual. The only 
question that a criminal jury has to answer under our 
system is, ‘‘ Has the prosecution proved that the accused 
is guilty according to law?’’ Any reasonable doubts must 
be resolved in favour of the accused. The civil jury, on 
the other hand, has to decide between private parties, all 
of whom are entitled to be treated with equal impartiality. 
Bias of any kind in a civil jury must inflict injustice on 
one of the parties. It is often said, and with considerable 
reason, that a jury is essential in a prosecution because it 
would be unfair for the judge to have to bear alone the 
odium of conviction. This argument also scarcely applies 
to juries in civil cases, as I will seek to show shortly. 

Most of the generous praise that we and our ancestors 
have bestowed upon juries as an institution has been in 
connection with criminal trials, and here the praise is 
thoroughly well merited. The criminal jury throughout 
the centuries has humanised the administration of the 
criminal law. In the days when we had a barbarous 
criminal code, the criminal jury had it in its power to 
prevent the code from operating in its full cruelty by the 
simple expedient of returning a verdict that was in con- 
flict with the evidence. Even without doing this the 
criminal jury modified by its mere existence some of the 
horrors of our old criminal law. As Professor Jenks has 
so well written in his ‘‘ Book of English Law ’’: 


** One of the great benefits conferred upon the country 
by the jury system, despite its imperfections, is that the 
annals of English justice are more free from instances of 
the use of torture than those of any other country in the 
Old World. To what purpose produce before a jury a 
man from whom confession had been extorted by the use 
of the boot and thumb-screw? The jury would not be- 
lieve him.”’ 
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But the civil jury had no such opportunities of human- 
ising the legal system. It was powerless to prevent the 
legal machine from operating according to its own rules. 
The civil, like the criminal, jury used to do its work amid 
a scheme of things which was extremely technical, but the 
civil jury could not import a sense of reality. Some legal 
historians have taken the view that the civil jury did 
simplify the law. Thus Professor Holdsworth once wrote 
that juries’ ‘‘ findings create no precedent. They can 
decide hard cases equitably without making bad law... . 
The jury system tends to make the law intelligible. It 
tends to keep it in touch with the common facts of life.’’ 
Anyone must feel bold when differing from such an 
authority, but I cannot see where there is any evidence 
that the civil jury modified the harsh doctrines of the 
old common law or improved the cumbrous machinery of 
the old civil procedure. We shall see more of these doc- 
trines and of this old judicial machinery. in Chapter XVII., 
and the reader will be able to judge for himself whether 
the civil jury kept the law in touch with the common facts 
of life. In 1858 the Common Law Commissioners re- 
ported that ‘‘the tendency, natural to the professional 
judge, to look only to the strict letter of the law, is cor- 
rected and tempered by the opposite tendency of the 
jury to take a more enlarged and liberal view, according 
to the morality and equity of the case.’’ But it seems to 
me that here, as so often happens, the virtues of the 
criminal jury were being attributed to the civil jury. The 
criminal jury could, and can, always visit its dissatisfac- 
tion, either with the law or its administration, by bring- 
ing in a verdict for the defence. Injustice inflicted on the 
Crown does not matter. But the civil jury has no such 
easy method of expressing itself. It has to decide against 
one party, and that party will have to pay the costs of the 
trial. The more I study the reports of eighteenth and 
nineteenth century lawsuits, the less able am I to be con- 
vinced that the civil jury had any influence upon the 
administration of the civil law that can be considered 
analogous to the influence of the criminal jury on the 
working of the old-time criminal law. 
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It may be argued that the civil jury has earned our 
gratitude in the past by checking any tendency in judges 
to be subservient to the Crown. It was because of this 
that ‘‘ Junius ’’ was so keen an advocate of juries in civil 
as well as in criminal work. ‘‘ Are the judges of the 
Court of King’s Bench,’”’ he wrote, ‘‘ more likely to be 
unbiassed and impartial than twelve yeomen, burgesses 
or gentlemen, taken indifferently from the country at 
large?’’ There is no fear today of judicial subservience, 
either to the Crown or to servants of the Crown; if there is 
any bias in judges, it is, happily, in the other direction as 
regards the bureaucracy. As one who fears the encroach- 
ments of bureaucracy, I would suggest that, if ever the 
civil jury were to be generally abolished, it should be re- 
tained, at the option of the private litigant, in any case in 
‘which claims by or against public authorities are being 
decided. For in this kind of case some bias in the jury 
will always exist in favour of the private person, and it 
is definitely in the public interest that this should be so. 

The very presence of the jury in civil trials had, how- 
ever, a big effect. It rendered necessary that special 
feature of the English system, upon which I have com- 
mented in the last chapter—namely, the full conduct of a 
case in open court at a continuous sitting. Where there 
have been no juries (e.g., in our old Chancery procedure 
and under Continental systems) evidence would be taken 
as a rule, as we have seen, prior to the trial, very likely 
before a different judge or official, with the result that 
nobody present at the trial who had not access to the 
papers could understand what was going on. With us a 
stranger who listens to the whole of a case can, given 
reasonable intelligence, understand the case, for nothing 
is as a rule considered which is not stated or read in open 
court. This system is the child of the civil jury. But, as 
I have said already, it is my belief that we have overdone 
this feature. In the interests of cheapness and general 
convenience we need to examine the possibility of getting 
rid, in most classes of civil cases, of the necessity to prove 
formally in court every item of fact that is necessary to 
build up the case. 
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What are the drawbacks of trial by jury in civil cases? 
For what reasons are juries a blessing in criminal trials 
and otherwise in civil disputes? Let me briefly enumerate 
them. 

The obvious difference between a case tried before a 
jury and one tried before a judge alone is that the former 
lasts much longer and in consequence costs much more. 
Before a jury, most of whose members are in a court of 
law for the first time in their lives, nothing can be safely 
omitted. The examination and cross-examination of wit- 
nesses and the speeches of counsel are all far more lengthy 
than when the case is being heard by a judge, who knows 
the methods of the profession of advocacy and whose ex- 
perience as a rule enables him quickly to make up his 
mind about the truthfulness of witnesses. As was pointed 
out in the last chapter, the rules of evidence have been 
framed largely for the protection of juries; a_ well- 
known writer of a ‘‘ Treatise on Evidence at the 
Common Law’”’ (Thayer) speaks of the law of evidence 
as ‘*the child of the jury system.’’ So it has been and 
so it is. 

Secondly comes the serious risk of disagreement, with 
all its attendant disasters. The traditional rule in 
England, though not elsewhere, is that juries, whether 
criminal or civil, must be unanimous in their verdicts. It 
frequently happens that after many days’ hearing a jury 
cannot honestly be unanimous, and then every penny 
spent by the parties at the trial has to be spent again. We 
are not likely to depart from our national rule that 
unanimity is essential in criminal prosecutions, but, 
assuming that juries are to remain part of our civil pro- 
cedure, the rule demanding unanimity might well be re- 
considered. We should do well to remember that Scots 
law allows a majority verdict even in a criminal trial. 
This system has been much criticised by English lawyers, 
and I would not recommend it for criminal trials, although 
Lord Coleridge’s Juries Bill of 1872 proposed majority ver- 
dicts even in criminal cases. In several of the State Con- 
stitutions in the United States there is provision empower- 
ing juries in civil cases to render a verdict by a three- 
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quarters or two-thirds majority. I would suggest that, 
where only one party has demanded a jury in a civil case, 
that party should be obliged to accept a majority verdict, 
no matter what the majority may be. This would not be 
sailing in uncharted seas. Even Lord Campbell in 1854 
was dissatisfied with the civil jury as it then worked (and 
now works), and recommended that a majority verdict 
should be compulsorily accepted if nine or ten jurors had 
agreed and if the jury had been twelve hours in endeavour- 
ing to reach unanimity. This reform has never been in- 
troduced. The acceptance of majority verdicts is more 
than ever desirable now, having regard to the increased 
cost of litigation. 

Then comes the question whether juries are able to deal 
with the often intricate problems which civil trials neces- 
sarily involve. According to Lord Campbell’s Life, Lord 
Mansfield trained and maintained at the Guildhall, where 
many of his innovating judgments in commercial law were 
delivered, ‘‘ a body of special jurymen who were generally 
returned on all commercial cases to be tried there... . 
From them he learned the usages of trade, and in return 
he took great pains in explaining to them the principles 
of jurisprudence.’’ So apparently in the eighteenth cen- 
tury Lord Mansfield found, what a distinguished Judge 
(the late Mr. Justice Channell) found in our own time— 
namely, that ‘‘ commercial cases, and cases of the very 
complicated nature that arise out of modern business, it 
is perfectly impossible to try with a jury.’’ Lord Mans- 
field’s Guildhall jurymen may in some measure be com- 
pared with the modern City of London Special Jury, 
which is sometimes employed in the Commercial Court. 
Of all juries, this is probably nearest to the ideal, but, 
such is the public confidence in our judges, in practice it 
is seldom employed, although it consists of men accus- 
tomed to deal with commercial problems. 

The question of the fitness of ordinary civil juries to 
handle the problems put before them was thus summed 
up by a strong Departmental Committee that was ap- 
pointed in 1911 by the Home Secretary to report upon the 
whole jury question : 


THE ABILITY OF JURIES 267 


‘‘We desire to point out at once that on the jury’s 
ability satisfactorily to understand and follow every kind 
of civil case grave doubts have been expressed. By some 
of those most competent to speak the ordinary jury is, in 
fact, regarded as by no means equal to the task of deal- 
ing with certain actions of a somewhat special character.”’ 


Personally, I do not think that this question of the 
ability of juries to cope with the intricacy of the problems 
laid before them is one of the serious problems to which 
the use of juries in civil cases gives rise. Even heavy 
and technical cases often boil down to some such simple 
question as, ‘‘ Ought Mr. X. or Mr. Y. to be believed ?’’ I 
would never suggest the further limitation of the use of 
juries in civil cases on the ground alone that juries are 
not able to tackle the questions to which the trial gives 
rise, though I admit that cases occur in which juries are 
asked to deal with matters which cannot possibly be boiled 
down to the kind of simple question which alone juries 
can be expected to answer. Sometimes the questions 
which the judge has to put to the jury read like a sixth 
form examination paper. 

This problem has recently become acute in connection 
with so apparently a simple class of case as claims arising 
out of motor accidents, the largest class of case for which 
juries are nowadays employed. There had been critical 
comment in the Court of Appeal upon the summing-up 
of a most experienced High Court judge in a case where, 
in answer to the plaintiff’s claim that the defendant had 
been negligent, the defendant had argued that there had 
been ‘‘ contributory negligence ’’ on the part of the plain- 
tiff. So in a case of 1929 (Hargrove v. Burn) the Lord 
Chief Justice explained the law on the point to the jury in 
great detail and with the utmost care, reciting many old 
decisions. The only result was that the jury found it 
impossible to arrive at any unanimous verdict. In 
1980 the proper method of putting this sort of case before 
a jury was discussed in an appeal to the House of Lords 
(Swadling v. Cooper, 1930), but whether any scientific 
summing-up on this point can be sufficiently clear to a 
civil jury time will soon tell. Anyone who has had to 
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instruct a jury on the point knows full well how difficult 
it is to be sufficiently detailed to satisfy the law and yet 
sufficiently clear not to muddle the jury. In this respect 
cases arising out of street accidents are merely an example 
of the difficulties in the way of trial by civil jury. 

One of the strongest arguments used in favour of the 
retention of civil juries has already been briefly alluded 
to—namely, that the odium of decision should not rest 
solely on the judge. The Commissioners of 1858 reported 
that ‘‘ the beaten suitor, who would be disposed to ques- 
tion the integrity of the single judge who had just decided 
against him, will not readily bring himself to believe that 
twelve of his fellow-citizens have unanimously pronounced 
a dishonest verdict, even though it has been adverse to his 
expectations.’’ It may be doubted whether there is any 
substance in this argument today. Sometimes juries take 
a view of the facts that is very different from that taken 
by the judge. Mr. Justice Maule once said to a jury: 
** You are a British jury and you can do what you please.’’ 
But this sort of happening is a rare event. As a rule, 
and I am referring to civil cases only, when a jury differs 
from a judge, the probability is that the jury is wrong; 
but in most cases a jury is clay in the hands of a judge 
who feels it permissible to express his own opinions. In 
the average jury case the jury is no protection against a 
judge who is leaning strongly towards one side, and, if 
that side should be the wrong side, the very fact that 
the verdict is that of a jury makes the consequences to 
the parties even more serious and the verdict more difficult 
to upset. One of the first cases in the High Court in which 
I took part (as a pupil) was one involving the conduct of 
trade union officials in interfering with an employer’s 
affairs. In 1918 the case was heard before a judge and 
jury, and both judge and jury took a view of the issues 
that was favourable to the plaintiff. The Court of Appeal 
ordered a new trial because of the judge’s summing-up. 
In the second trial, before another judge who had equally 
strong opinions, the same verdict followed the same kind 
of judicial leading. For a second time the case went to 
the Court of Appeal, and there Lord Sumner (then Lord 
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Justice Hamilton) criticised the judge’s remarks as ‘‘ in- 
opportune, detrimental to the defendants’ case, and, 
perhaps worst of all, irrelevant.’’ Again the jury’s verdict 
was set aside, but this time judgment was entered for the 
defendants, so that the plaintiff had to pay the cost of two 
trials and two appeals (Dallimore v. Williams and Jesson, 
1914). 

The Law Reports for 1917 and 1918 give an example 
of the way in which juries can become clay in the hands 
of judges. In 1914 a customer sued the Bank of Montreal 
for negligence and breach of duty by the bank in giving 
advice as to investments. This is Lord Justice Scrutton’s 
account of what took place: ‘‘ The case was tried before 
the Lord Chief Justice of England and a special jury. 
There were over two hundred closely printed folio pages of 
commission evidence, besides oral evidence. The defen- 
dants submitted there was no evidence of duty or 
authority; the Lord Chief Justice left the matter to the 
jury in a very careful and exhaustive summing-up occupy- 
ing seventy-two pages of the shorthand notes. The jury 
considered the matter for four hours, and then disagreed 
on the question of negligence.’’ This was disaster enough 
for the parties, but, as I have said, the danger of disagree- 
ment is, as things are, always present in trial by jury. But 
worse was to follow. To continue the quotation: ‘* The 
case was set down for trial again, and came on before 
[ Mr. Justice ] and a special jury. It took three and 
a half days to try. The judge’s summing-up was less 
than one-quarter of the length of that of the Lord Chief 
Justice, and the jury answered ten questions in twenty 
minutes.’’ Judgment was entered for the customer to 
recover £25,000 and costs. The bank appealed, especially 
on the ground that the judge had misdirected the jury. 
Lord Justice Scrutton stated: ‘° 1 am clear that the jury 
were not properly directed.’’ So in the Court of Appeal 
the jury’s verdict was set aside, and, as there were legal 
points on which the defendants were held to be entitled 
to succeed, judgment was given for the defendant bank, 
a decision later approved by the House of Lords (Banbury 
v. Bank of Montreal, 1918). 
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I can recall another remarkable instance—it is ‘‘ un- 
reported ’’—of juries being under the influence of judges. 
In 1927 two newspapers published almost the same report 
about a shipyard near Wivenhoe where some unusual 
events had occurred. The owners of the shipyard brought 
libel actions against both papers. I was present at part 
of the first trial, and received the impression that 
Mr. Justice X. was doing all that he properly could to 
bring about a verdict for the plaintiffs. They did and 
awarded damages. A few days later the second libel 
action came on before another judge. He took a view of 
the case strongly opposed to the plaintiff, and, also quite 
properly, did not conceal his opinions. The jury found 
a verdict for the defendants. In both actions the issues 
were practically the same. 

But even where the judges do not reveal their own 
opinion, juries cannot be relied on to be free from preju- 
dices. On certain questions a jury, in my view, simply 
cannot be trusted. I have just alluded to a case where 
trade union officials were sued for interfering with an 
employer’s business. In that kind of case a jury is in- 
stinctively biassed against trade unions, not, as is often 
alleged, because of any class bias, but because of the 
Englishman’s inherent dislike of all interference with the 
personal relationships between individuals. The Depart- 
mental Committee which reported in 1918 admitted that 
during their enquiry ‘‘ we have met more than once with 
indications of a belief that a jury is biassed against 
labour organisations and against persons holding different 
political opinions from their own.’’ The Committee very 
truly added that ‘‘ a bias against the poorer classes seldom, 
if ever, manifests itself.°’> None the less, I for one would 
hesitate a long time before advising a strike leader to 
submit his conduct to a jury. There is bias in such cases, 
not because of poverty, not because of trade unionism, 
but because the case would involve the justification of 
interference with personal liberty. Juries can always be 
relied on to champion individual liberty. A civil servant 
trying to justify before a jury his attempts to enforce this 
or that pettifogging official regulation would have the 
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same bias to contend with. There are many kinds of 
other issues in which trial by jury is likely to be unsatis- 
factory because of this inborn prejudice of the jury in 
favour of personal liberty. I can think, for instance, of 
no question less fit for trial by jury than that of the sanity 
of an individual. There are so many varying degrees 
of insanity and irresponsibility that a jury is unable 
adequately to solve problems in which such questions 
arise, and must be biassed in favour of the liberty of the 
subject. The Harnett litigation of a few years ago will 
be remembered by many. In 1862, in the once famous 
Windham litigation, a jury, after more than thirty days 
in court, held that a man was capable of managing his 
affairs, and he promptly proceeded to squander his large 
fortune and eventually became hopelessly insolvent. That 
case, it 1s recorded, cost £80,000. 

The natural prejudices of a civil jury are often a real 
danger. Sometimes they can be foreseen, and then they 
prevent justifiable litigation. Mr. St. John Ervine, in his 
Life of Parnell, records, for instance, that in 1887, at the 
time of The Times’ publication of Pigott’s forgeries, three 
important members of the House of Commons, one of 
whom was John Morley, advised Parnell not to sue The 
Times. ‘*‘ They advised him that an action heard before 
a jury of ignorant and prejudiced London shopkeepers 
would probably end in disagreement and be as disastrous 
to him as a verdict finding him guilty.’’ The advice was 
at the time probably sound. In 1889 Parnell did sue The 
Times, and got £5,000 damages, but that is no proof that 
he would have got them in 1887. 

This question of the natural bias of a jury is often dis- 
torted. A Minority Report of the Departmental Com- 
mittee of 1918 (signed, amongst others, by Mr. Philip 
Snowden and His Honour Sir Edward Parry) inclined to 
the view that the bias is against trade unionism as such 
or that there is a bias in favour of one class over another. 
Mr. Bernard Shaw has also impugned the impartiality of 
jurors in this respect. In his ‘‘ Intelligent Woman’s 
Guide to Socialism and Capitalism’? he makes the singu- 
larly unintelligent remark that ‘‘ no labourer is ever tried 
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by a jury of his peers; he is tried by a jury of ratepayers, 
who have a very strong class prejudice against him because 
they have larger incomes.’’ It simply is not true. As 
between rich and poor the bias of a jury is usually in 
favour of the poor, especially in accident cases. It is as 
true today as it was when “‘ Junius ’’ wrote the words that 
**juries are partial to the popular side.’’? The Depart- 
mental Committee admitted, when denying the suggestion 
of some witnesses that there was any bias against the 
poorer classes, that ‘‘ not infrequently the bias is the other 
way.’ That certainly has been my experience. The odds 
are heavy in favour of a plaintiff who seeks damages for 
injuries, and it is just for this reason that the big majority 
of jury cases are accident claims. If ever the employment 
of juries in civil cases is reconsidered, as I hope it will be, 
one may reasonably hope that at all events they will be 
excluded from accident cases. The average jury is sorely 
tempted to award damages to injured people simply out 
of the goodness of their hearts. I hope that the law of 
civil liability for accidents will be stiffened up, as I have 
said already (page 88), but whatever be the law, we need 
to prevent sentimental verdicts. During the years of the 
Great War, when juries were difficult to obtain, it is signi- 
ficant that the number of contested accident claims fell 
enormously. 

The following statement by the Departmental Committee 
is fully justified, and particularly applies to accident 
cases : 

‘** Several of the witnesses have given it as their belief 
that not uncommonly application for a jury is only made 
because one of the parties, knowing the weakness of his 
case, hopes to derive an unfair advantage from some preju- 
dice in his favour which he has reason to believe the jury 
will display.”’ 

This opinion was put forward by a leading London 
solicitor, later President of the Law Society, and also by 
a Master of the Supreme Court of long standing. A similar 
opinion was once expressed by Lord Mansfield when, at 
the beginning of the nineteenth century, a Scots judge 
consulted him about the proposal to introduce trial by 
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jury in civil cases in Scotland. ‘‘ The giving it to the 
desire of both parties,’’ said the great Chief Justice, 
‘might be plausible. But where one only desires that 
mode of trial, it is a reason against granting it, because 
many causes and persons have popular prejudices attend- 
ing them which influence juries.’’ Every barrister who 
has practised in the common law courts can tell of verdicts 
and heavy damages given by juries in cases where no judge 
would have found any liability at all. And apart from 
accident cases, there is always a tendency in a jury to 
make the richer party pay; even Mr. Bernard Shaw says 
that ‘‘a rich man tried by a common jury has to reckon 
with their envy as well as their subservience to wealth.”’ 
I for one have never known a jury show ‘“‘ subservience to 
wealth,’’ but I have frequently seen verdicts which show, 
if not an envy of wealth, at least a perhaps unconscious 
Socialist enthusiasm to do something towards levelling the 
wealth of the individual litigants. 

Civil juries may also be reasonably criticised on the 
ground that they are apt to award excessive damages 
when their feelings are aroused. In 1884 the Court of 
Appeal was confronted with this question. In the famous 
case of Belt v. Lawes about the Byron statue, already 
referred to in this book, the jury awarded £5,000 to the 
plaintiff sculptor. The defendant applied for a new trial, 
one of his grounds being that these damages were exces- 
sive. His application was refused on the first occasion 
by a majority of the court on the ground that the plaintiff, 
the sculptor, consented to the damages being reduced to 
£500. This also did not satisfy the defendant, so he 
appealed further, but the decision was confirmed. It was 
definitely laid down that a court has power to refuse a new 
trial if the plaintiff, and the plaintiff alone, consents to 
the damages awarded by the jury being reduced to a 
reasonable sum. As a matter of fact, in the end the 
amount of damages awarded to the sculptor became a 
matter of academic interest only; we have the authority 
of the biographer of Lord Halsbury (who was counsel for 
the plaintiff in the case) for the fact that the damages 
were never paid, as the defendant passed through the 

19 
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bankruptcy court. Incidentally, this case is a further 
illustration of points already made in the early chapters 
of this book. In 1900 (Fleming v. Bank of New Zealand) 
the Privy Council used words in effect approving the order 
made by the Court of Appeal in Belt v. Lawes. Lord 
Lindley presided over the Privy Council on this occasion, 
and he had been one of the Lords Justices who decided 
Belt v. Lawes. However, in a society libel case in 1905 
(Watt v. Watt) the House of Lords over-ruled the decision 
in Belt v. Lawes, and laid it down that only where both 
parties consent may damages be reduced by a court of 
appeal as an alternative to an order for a new trial. 

A class of case in which juries often show a strong bias 
is that involving the matrimonial or sex relations of men 
and women. When, in 1919, women were made eligible 
as jurors, many of us fondly hoped that the juryman’s 
bias against his own sex would be removed, but there have 
been no signs of this. In any case in which one side can 
develop suggestions of unchivalrous conduct by a man 
towards a woman, the odds are strongly in favour of that 
side. Lord Russell of Killowen’s biographer tells the 
story of how that distinguished Lord Chief Justice had on 
one occasion, when an advocate, prescribed the dress that 
his lady-client was to wear in the witness-box, so that she 
might create the desired effect on the minds of the jury. 
Every lawyer who has handled a man v. woman case 
knows how susceptible a jury is to all sentimental appeals 
by or on behalf of women. Serjeant Ballantine recorded 
in his ‘*‘ Some Experiences of a Barrister’s Life’’ (1882), 
after praising juries generally: ‘‘ I must, however, except 
one class of cases in which I have seen very grave errors 
committed by juries, and I fear that many innocent people 
have suffered. I allude to charges preferred by women 
against the opposite sex. Juries in many of these instances 
seem to bid adieu to common sense.’’ Such an opinion 
compels attention. It may, perhaps, be suggested that, 
if juries are to be allowed to continue to try this class of 
case, there will be no certainty of justice for men unless 
we employ a jury of matrons for the purpose. 

T+ io imnortant in this connection to recall that the 
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Majority Report of the Divorce Commission of 1912 frankly 
admitted this kind of bias, and recommended that all 
matrimonial causes should be heard and decided by a judge 
alone. Lord Gorell, the chairman of the Commission, 
recorded his opinion, after many years’ experience as 
judge in the Divorce Court, that ‘‘ my experience has led 
me to the conclusion that these cases should be tried by 
a judge alone.’’ He openly admitted that in sex cases 
a jury was ‘‘ more ready than a judge to respond to appeals 
to emotions.’? There could be no more convincing 
condemnation of the civil jury; and what is applicable 
to sex cases is applicable also to many other kinds of 
actions. 

Lastly, an objection to the employment of juries in civil 
cases is that it debases the advocates. Mr. Foote, K.C., 
in his entertaining book ‘‘ Pie Powder,’’ said that ‘* there 
is probably nothing which has done so much to debase the 
style of modern advocacy as the introduction of non-jury 
causes.”’ I cannot help suggesting that precisely the con- 
verse is the fact. One wonders if Mr. Foote would have 
regarded as oratory the famous speech of Mr. Serjeant 
Buzfuz. Certainly if that is oratory—and, as we have 
seen, truth is the foundation of all Dickens’ caricature— 
then oratory has indeed been debased. It is perhaps 
wrong to analyse such a triumph of description as the 
Pickwick trial, but it is worth noting that the speech of 
Serjeant Buzfuz contains nine-tenths prejudice and one- 
tenth truth. Not even ‘‘ Mr. Justice Stareleigh ’’ could 
have been the recipient of such ** oratory ”’ if he had had 
to decide the merits of Mrs. Bardell’s claim without a jury. 
(That famous judge of fiction was, of course, taken by 
Dickens from real life, ‘‘ Stareleigh’’ being a punning 
version of ‘‘ Gaselee ’’; Mr. Justice Gaselee was a judge of 
the Court of Common Pleas from 1824 to 1887.) It is 
significant that Serjeant Buzfuz ended his speech with a 
peroration flattering the jury: ‘She now appeals to an 
enlightened, a high-minded, a right-feeling, a conscientious, 
a dispassionate, a sympathetic, a contemplative jury of 
her civilised countrymen.’? Who that has taken part in 
jury trials has not heard such undeserved flattery ? 
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A barrister addressing a jury has to employ every 
artifice and prejudice that he legitimately can. As a rule 
he knows well that he is speaking on a tone beneath him- 
self and far beneath the intellectual level of the judge. 
Even Mr. Foote admitted that ‘‘ it has become almost a 
commonplace duty for counsel, in cases where he feels his 
client is wrong, to advise trial before a jury.’’ Why? 
The answer is that he knows that there is always a hope 
that a jury will accept unsound arguments which no 
counsel would dare address to a judge. It is not good for 
the advocate, any more than for the politician, to feel the 
power of appeals to prejudice and mere sentiment. We 
have the support of the Law Journal (1929) for the view 
that ‘‘ the advocate who specialises in jury cases has almost 
disappeared from our midst.’’ If, as I hope, this is true, 
it is well for both the art of advocacy and the administra- 
tion of justice generally. The majority of the Bar, how- 
ever, seems convinced of the merits of civil juries. The 
chairman of the Bar Council at the time signed a memo- 
randum to the report of the Departmental Committee 
protesting that the recommendation of the majority, 
‘‘which would make the right of the litigant to a jury 
dependent on the consent of the parties or the discretion 
of the judge or Master, would pro tanto have the effect of 
abolition.”? Much the same attitude is shown by most 
barristers today. 

About the time that the report of the Departmental 
Committee was published, The Times (which has a good 
record for supporting strong views on law reform) pub- 
lished a remarkable leading article (July 81, 1918) on the 
drawbacks of trial by civil jury : 


**¥For the inordinate length of several trials which we 
have reported during these sittings of the courts... 
counsel and the modern methods of advocacy may be in 
part to blame. But if the jury were not often the ready 
dupes of captivating irrelevancies ; if they kept their minds 
upon real points in dispute; if they took no pleasure in 
amusing cross-examination leading to and elucidating 
nothing, counsel would change their tactics and methods. 

BS ~~ and one which is becoming 
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more and more evident, is that the institution [trial by 
jury in civil cases | lends itself too readily to the spectacular 
trial now so common.’’ 


On the following day the Daily News gave these opinions 
its editorial support. Yet, although reforms were insti- 
tuted, they have been reversed, and we are now back in 
the position of 1918. 

If I suggested the total abolition of juries in civil cases, 
I should know, as a practical man, that I was tilting at 
windmills, a not very useful, if stimulating, occupation. 
The fact that other countries—Germany, for instance— 
have no juries in civil cases is not likely to weigh greatly 
with English lawyers. Total abolition was proposed in 
1854, when the Common Law Procedure Act of that year 
was on the Parliamentary anvil. Some limitations were 
imposed by that Act, and Lord Campbell boasted in his 
Journal that he secured the acceptance of qualifications 
that rendered the ‘‘ new enactment a dead letter.”? A 
dead letter the new provisions certainly became. The 
Common Law Procedure Act of 1854 permitted the trial 
of a common law action by a judge alone, a substantial 
innovation in our civil procedure in the High Court, but 
only when the parties consented and the judge approved. 
It also enabled the court compulsorily to direct arbitration 
where ‘‘ the matter in dispute consists wholly or in part 
of matter of mere account which cannot conveniently be 
tried in the ordinary way.”’ 

The question of juries in civil cases was considered by 
the Judicature Commission when the drastic reorganisa- 
tion of our higher courts was being investigated. In their 
first report (1869) the Commissioners said : 


‘In the courts of common law a jury has always been 
regarded as the constitutional tribunal for trying issues 
of fact, and the theory is that all such questions are fit to 
be tried in that way. It has, however, long been apparent 
in the practice of the courts of common law that there 
are several classes of cases litigated in those courts to 
which trial by jury is not adapted. ... We therefore 
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recommend that great discretion should be given to the 
Supreme Court as to the mode of trial.”’ 


The Commissioners suggested that the plaintiff should, 
in the first place, choose whether to have the case decided 
by a jury or not, and that the judge should decide, if the 
defendant did not agree to the plaintiff’s proposed method 
of trial. This proposal was not carried out. 

The Act of 1854 interfered very little in fact with the 
right of any common law litigant to have an ordinary 
issue of fact settled by a jury. It followed the earlier 
precedent of the Act of 1846, which created our system 
of County Courts. This Act provided ‘‘ that the judge 
of the County Court shall be the sole judge in all actions 
brought in the said court, and shall determine all ques- 
tions as well of fact as of law unless a jury shall be sum- 
moned.’”’ The next section of the Act of 1846, however, 
provided that in all actions for more than a very small 
sum either side might require a jury, and this remained 
the law until the Great War, and is now the law once 
more, though, happily, very little use is made of these 
powers. 

Rules made by the Supreme Court in 1888 laid down 
that either party could automatically have a jury in 
‘‘ actions of slander, libel, false imprisonment, malicious 
prosecution, seduction, breach of promise of marriage ”’ 
(Rule 2). But this limiting classification was itself limited, 
because another rule laid down that ‘‘in any other cause 
or matter, upon the application of any party thereto for 
a trial with a jury, . . . an order shall be made for a trial 
with a jury.”’ This Rule 6 thus became the Magna Carta 
of trial by jury; Lord Campbell’s achievement of 1854 
had been repeated. As was said in a case of 1891 (Jenkins 
v. Bushby), ‘* Rule 6 is supplementary to Rule 2, and was 
necessary in order to preserve the right to trial by jury 
in all pure common law actions besides those mentioned 
in Rule 2.”’ Other rules continued existing restrictions 
on the employment of juries in Chancery actions. All 
that the rules of 1888, therefore, achieved was to make it 

classes of action, that 
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trial should be without a jury unless application was made 
under Rule 6. But this exception was so comprehensive 
that the other rules had little practical importance. 

The Departmental Committee of 1918 took up a wise 
attitude. It recommended in the Majority Report: 


** We believe that no sweeping change is practicable or 
desirable at the present day, and that no acceptance would 
be found for any proposal entirely to abolish the traditional 
right to trial by jury even in purely civil cases. The 
balance of opinion seems to us to incline in favour of 
making this right less absolute and of preserving it in its 
unrestricted form only for criminal cases and particular 
classes of civil actions.’’ 


The Great War soon brought the opportunity for effect- 
ing reform on these lines. Temporary limitations were 
imposed upon the employment of juries, both in the High 
Court and the County Courts. Then the Juries Act of 1918 
(which had effect ‘‘ during the continuance of the present 
war and for a period of six months thereafter ’’) introduced 
the general principle that ‘*‘ every action . . . in the High 
Court in England requiring to be tried shall be tried by 
a judge alone without a jury.’’ The exceptions were 
threefold. The first repeated the classification of 1888, 
and added actions ‘‘in which fraud is alleged’’; the 
second allowed the court discretion to allow a jury “if 
it appears that any action . . . is more fit to be tried with 
a jury than without a jury,’’ a discretion which was in 
fact, owing to the necessities of the times, severely inter- 
preted against trial by jury; the third exception preserved 
the right to trial by jury in certain matrimonial disputes. 
As regards County Courts, the Act applied similar restric- 
tions. An Act of Parliament was passed in 1920 in the 
fond belief that experience of these war-time restrictions 
had convinced the profession and the public that these 
limitations were good and might be made permanent. 
The selected classes of actions were continued and ex- 
tended, and for these the right of trial by jury remained. 
But for all other common law actions there was to be no 
jury unless the court gave leave. Then in 1926 the good 
work of restricting the use of juries was carried on, and 
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Parliament permitted coroners to dispense with juries 
when holding inquests of a simple kind. 

But Parliament in 1920 took insufficient account of the 
spirit of conservatism inherent in the legal profession. 
Considerable public attention was attracted by a case in 
the Court of Appeal of 1922 (Ford v. Blurton) in which 
Lord Justice Bankes, an enthusiastic supporter of trial by 
jury in civil cases, examined the position as it then stood 
and criticised the then existing limitations on the employ- 
ment of juries. Lord (then Lord Justice) Atkin also 
expressed similar opinions; he said that ‘‘ trial by jury, 
except in the very limited classes of cases assigned to the 
Chancery Division, is an essential principle of our law. 
It has been the bulwark of liberty, the shield of the poor 
from the oppression of the rich and powerful.’’ This was 
the opinion also of the majority of the Bar. Accordingly, 
in 1925 Parliament passed legislation to provide for a 
reversion to the pre-war system, and so we are now back 
to the system which the Departmental Committee criticised 
in 1918. 

The fact is worthy of consideration by those who believe 
that civil trials by jury are the shield of the poor, that 
litigants in County Courts show their satisfaction with 
trial by judge to such an extent that, in the words of the 
Departmental Committee of 1918, ‘‘ the number of cases 
tried with a jury in the County Courts is so small as to be 
almost negligible—the percentage of such cases was only 
2°1 during the last four years.”’ If trial by jury in civil 
cases is really so essential, this neglect of juries in County 
Courts needs some explanation. The fact is, of course, 
that County Court litigants want prompt and cheap justice, 
not elaborate forensic exhibitions. They therefore find 
juries merely a clog and an expense, and are satisfied with 
the patient hearing that a County Court judge gives them. 
The experience of most barristers who practise in County 
Courts is that there juries are asked for mainly by solicitors 
conducting more or less speculative claims for damages 
arising out of street accidents. 

It is obvious that we, certainly in this generation, are 
not likely to abandon trial by civil jury entirely. The 
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habits of centuries cannot be changed quickly. But it is 
to be hoped that before long the step taken in 1925 will 
be reversed. Then, despite much hard thinking before 
the war and much practical experience during and after 
the war, we reverted blindly to the system of the Act of 
1854. Except those of the war period, most of the restric- 
tions upon the employment of juries have been, in Lord 
Campbell’s words, ‘‘a dead letter.’’ There is need to 
secure that parties are only able to demand trial by civil 
jury if the State is their opponent or if they can establish 
that their character, or the character of any of their prin- 
cipal witnesses, will be seriously in dispute, and even then 
we should do well to consider the advisability of majority 
verdicts in all civil cases. 

I think, however, that trial by civil jury is likely to 
fall slowly into disuse, whether limitations upon the em- 
ployment of juries are reimposed or not. If, as I believe 
will happen—for here I am not dreaming of distant possi- 
bilities—our laws of evidence are revised and considerable 
reductions made in the standards of proof required where 
judges alone try cases, then there will be such a marked 
difference in expense between trial by jury and trial by 
judge that the former will be almost universally regarded 
as suitable for millionaires only. I look, as I have made 
clear in the preceding chapter, to a revision of the laws of 
evidence as one of the main sources from which cheaper 
and quicker justice can come. I believe that this will be 
one of the first aspects of law reform that will be tackled. 
If different laws of evidence and rules of procedure are 
made to apply where juries are not employed, litigants 
and their advisers will soon learn the advantage of dispens- 
ing with the uncertain and expensive luxury of trial by 
jury. Poor litigants have already shown their satisfaction 
with a hearing of their cases by our judges. Questions of 
character, just as important to those concerned as similar 
issues in the High Court, are daily decided by County 
Court judges, although such actions as libel are excluded 
from their purview (of this more in the next chapter). 
I believe that the legal historian of 2080 will write that 
during the middle years of the twentieth century there 
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was a marked falling off in the demand for civil trials 
before juries, owing to the great reduction in the cost of 
trials before judges, and that before the close of the 
century litigants only made use of juries when they 
were resisting aggressive demands made upon them by the 
State. 


CHAPTER XV 
LOCAL JUSTICE 


** The wisdom of the common law was that men should not 
be troubled for suits of small value in the King’s courts, but 
that they could be heard and determined in the country with 
small charge and little or no travail or loss of time, for it was 
then accounted against the dignity and institution of those high 
courts to hold plea of small or trifling causes.’’—CoKE (1628). 


“‘ I confess, if I were dealing with this subject from an ideal, 
instead of a practical, point of view, my own proposal would 
be to confer unlimited jurisdiction on County Courts, with the 
right of removal to the superior courts of any proper case.’’— 
Sir ALBERT ROLLIT (1903). 


THE words of Coke just quoted (from the second part of 
the ‘* Institutes,’’ 1628) show that, long before the creation 
of our modern system of County Courts, the theory of our 
legal constitution was that ‘‘ suits of small value ’’ should 
be dealt with in local courts. It has been said with much 
truth that County Courts are both our most ancient and 
our most modern courts of civil justice. Many of them 
existed from Saxon times. But long before the time of 
Coke the old County Courts had ceased to be suitable for 
poor men’s disputes, and indeed many of them had ceased 
to exist as courts of law at all. Apart from the old County 
Courts, there were also local Manorial Courts, part of the 
feudal system, but many of these also fell into decay. 
Englishmen have many reasons to be grateful for the 
early consolidation of our country into one whole, organ- 
ised from a single centre, but, as in everything else, 
advantages are seldom obtained without some drawbacks. 
The early consolidation of the English system of justice 
and the regular visits paid by the King’s judges to all 
parts of the country from the time of Henry II. onwards 
had the unfortunate result of suppressing the local courts. 
The old County Courts ceased to be courts for settling 
283 
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civil disputes. Some of them survived for other purposes, 
and, when the new County Courts were created, it was 
expressly provided that they should not interfere with the 
remaining, non-judicial functions of the old. In some 
towns also, without any plan, Parliament had created 
‘* Courts of Requests ’’ to deal with small cases of debt; 
but there was no symmetry and inadequate control, with 
the result that each local court had its own rules of pro- 
cedure, and all of them were apt to become expensive and 
dilatory like the central courts at Westminster. In fact, 
at the time of Coke the theory of the common law was 
in marked contrast with realities, and so the position re- 
mained for two hundred years. In most parts of the 
country local justice in small matters existed only in legal 
theory. 

The remarkably energetic and prophetic Committee of 
Barebones’ Parliament (1653), to which I have already 
alluded, was moved by the condition of local justice to 
draft an Act of Parliament ‘* for the more speedy and easy 
recovery of debts and damages, not exceeding the sum of 
five pounds.’’ But, as in the case of so many of the 
proposals of this Committee, two centuries had to pass 
by before they could mature. By the time of Bentham, 
who was the godfather of our modern County Courts, 
conditions were such that there was a denial of local justice 
to most people in this country. The conditions existing 
when the Parliamentary battle to establish a simple system 
of County Courts was opened were well described in 1904 
by Sir Thomas Snagge, a judge of County Courts, and 
father of His Honour Judge Mordaunt Snagge, the present 
popular judge of Marylebone County Court. Sir Thomas 
Snagge used these words: 


‘For small suitors there was almost a denial of justice. 
Of an average of some 90,000 causes entered annually in 
the Superior Courts of Westminster during the five years 
ending 1827, no less than 80,000, or one-third, were for 
amounts not exceeding £20. It was stated that to try 
these cases out would require an expenditure of at least 
four times the aggregate amount in dispute, while the 
estimated cost of trying some 60,000, or two-thirds of the 
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whole, entered for the recovery of sums not exceeding £50, 
was more than double the amount which formed the 
subject of the claims.”’ 


Commenting upon this statement of Sir Thomas Snagge, 
Mr. J. B. Atlay, in his book on the Victorian Chancellors, 
wrote that the cost of recovering sums under £50 ‘* was 
often ludicrously out of proportion to the amount at issue. 
Many banks and commercial houses systematically sub- 
mitted to loss and robbery rather than prosecute their 
claim in a court of law, and large classes of the community 
were forced to submit to a general denial of justice.’’ Yet 
at the time there were many who still professed the belief, 
like Coke, that small sums could be recovered in the local 
courts. 

Two hundred years after the publication of Coke’s 
‘* Institutes ’’ a barrister, one W. Glover, recorded the 
following example of justice in local courts: He appeared 
in 1880 in a case of Jones v. Harris at the Guildhall. The 
dispute was about a lamp which Jones valued at £2 10s. 
and Harris at £1 18s. The action began in November, 
1880, but came on for hearing at Michaelmas, 1881. 
Clients, witnesses, and counsel attended for several days, 
but the case was not called on. In February, 1832, counsel 
having in the meantime received “‘ refreshers,’’ the case 
was heard and a jury decided in favour of Jones. Harris’s 
counsel induced the King’s Bench in November, 1882, to 
upset the decision upon technical grounds. Finally, the 
attorneys compromised the matter. The final result was 
that Jones paid £65 to Harris’s lawyer and £45 to his 
own; £110 in all, apart from the value of the lamp. 

Before and long after the time of Coke a national system 
of local courts for settling civil disputes by means of a 
simple procedure was a very real necessity. Yet even 
after these two centuries, a tremendous political battle 
had to be waged and won before the public need could 
be supplied. Once again the inspiration came from Jeremy 
Bentham. Once again the man who secured the reform 
was Lord Brougham. 

Throughout this book it has been a great temptation, 
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when dealing with the big legal changes of the past, to 
give copious extracts from Hansard and other authorities, 
where the nature and extent of the opposition to reform 
are recorded. I have resisted the temptation lest this 
book grow to unwieldy lengths. But the struggle that 
took place for a proper County Court system is worth 
telling in some detail, and it may fairly be regarded as 
typical of many other struggles for law reform. 

The serious battle opened in 1880. There had been Bills 
in 1820 and 1824 and in 1828, the last having been intro- 
duced by Sir Robert Peel. In 1823 a Bill had been intro- 
duced into Parliament to extend the jurisdiction of the 
existing local courts from forty shillings, which was the 
usual limit, to £10, but such a proposal was considered too 
revolutionary. In 1880, within ten days of his becoming 
Lord Chancellor, Brougham introduced a Bill to establish 
** local district courts ”’; he had already introduced a Bill 
for local courts which should have jurisdiction up to £100 
in debt cases and up to £50 in cases where damages were 
claimed. There was no success, and the Bill was re-intro- 
duced in 1882. Lord Eldon described it as ‘‘ one of the 
most objectionable I have ever seen,’’ although the Bill 
proposed that local courts should be created in a few 
counties only and that the scheme should be experimental. 
Again the opposition proved too strong. In 1888 the Law 
Commissioners reported in favour of a general system of 
local courts to deal with small debts up to £20 and with 
certain actions for damages up to £50. 

On August 29, 1883, the speech to Parliament of William 
IV. contained this passage : 


‘‘ There is no part of your labours which I regard with 
a deeper interest than that which tends, by well-considered 
amendments of the law, to make justice easily accessible 
to all my subjects.”’ 


So Brougham’s Bill began under favourable auspices. 
But then, as now, it was easy to mobilise forces in de- 
fence of vested interests. Brougham had already had 
personal experience of professional opposition. When his 
unofficial scheme was put forward, the attorneys and 
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solicitors threatened to combine to keep briefs away from 
the turbulent but brilliant advocate. Lord Campbell 
records the contemptuous way in which Brougham met 
this threat. ‘‘ Let them not lay the flattering unction 
to their souls,’’ he said, ‘‘ that I can be prevented by a 
combination of all the attorneys in Christendom from 
endeavouring to make justice pure and cheap.’’ He 
threatened to ignore professional etiquette by receiving 
lay clients direct without the intervention of any attorneys. 
The threat was sufficient. But the opposition remained 
unabated, even when Brougham again took up the ques- 
tion as Lord Chancellor. 

The opposition was headed by Lord Lyndhurst. His 
criticism of the details of the Bill was in large measure 
justified, but, as Hansard records, he opposed the whole 
principle of the scheme, a scheme which he himself was 
fated to support a few years later. The words used by 
Lyndhurst in the debate on June 17, 18388, are significant : 
‘‘ The great body of the learned profession were adverse 
to the measure,’”’ he said, but he hastened to add the 
assurance that ‘‘no body of men were ever less disposed 
than the body to which he referred [the Bar] to oppose 
their own interests to any measure which had the public 
advantage for its object.’’ All professional and trade 
organisations are at all times apt to resent reform pro- 
posals which disturb their traditional methods and out- 
look, and I am afraid the fact has to be faced that the 
record of the legal profession shows no enthusiasm at any 
time for law reform, but rather a steady opposition to 
the fundamental changes that experience has proved 
necessary and wise. Lyndhurst, voicing the opposition 
of the Bar and the attorneys, lamented that ‘°° by this 
Bill full two-thirds of the business now transacted in the 
courts of Westminster Hall would be transferred to these 
local courts.”? That may have seemed at the time a 
gloomy prospect for the lawyers congregated in London, 
but parties and witnesses resident far from London can 
scarcely have shared in these lamentations. Lyndhurst 
considered that the need for local justice was met by the 
Assizes, the provincial courts held by High Court judges, 
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where the full formalities of High Court procedure were, 
and are, in force. His ideal was the old conception of 
travelling judges and a travelling Bar, all centred in 
London. Lyndhurst had then a horror of judges or 
barristers coming under local influence. He prophesied 
that, if a system of efficient and inexpensive County 
Courts were established, there would be ‘‘ an immense 
body of provincial barristers. . . . Such barristers would 
be inferior in learning, would be inferior in talent, would 
be inferior in intelligence, would be inferior in all those 
great and glorious qualifications which had so long dis- 
tinguished the Bar of England.’’ Every one of these 
prophecies, except the first about the coming into exist- 
ence of local Bars, has proved wrong. Local Bars have 
come, but they have been the training-ground for some 
of the finest talent at the Bar (Lord Birkenhead, Lord 
Hewart, and Sir Leslie Scott are modern examples), and 
the profession itself has not suffered. So fearful was 
Lyndhurst of permanent local courts that he even went 
so far as to say that a County Court judge, just because 
he could not live in London, ‘* would degenerate into a 
mere drone.”’ 

Brougham stoutly defended his proposals. He told his 
fellow peers frankly that ‘‘ the expense of the courts at 
Westminster, and the expense incurred in other legal 
jurisdictions, amounted in such cases as he had noticed 
to almost a denial of justice.”” He added that ‘it was a 
common practice with suitors to reduce their demands of 
£5 to £1 19s. 114d. in order to avoid the expense and 
delay of suing for the whole,’’ forty shillings being then 
the limit in such local courts as existed. But no account 
of such denial of justice could remove the weight of the 
opposition. The Bill did not pass. 

After 1888 there was a lull. Between then and 1846 
there was, of course, much political upheaval, but, despite 
changes of Government, the question of establishing new 
local courts for small causes gradually became a matter 
of general acceptance. Lyndhurst was Lord Chancellor 
from 1841 to 1846, and during this time he shook himself 
free from the opposition to the idea. In fact, it was but 
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a political accident that prevented Lyndhurst from going 
down to posterity as the Lord Chancellor who established 
our modern system of County Courts. 

So general had become the acceptance of the idea of 
County Courts that in 1846, when the Act was passed, 
there was practically no opposition in either House of 
Parliament. The Bill was introduced on June 15, 1846, 
when Lyndhurst was still Lord Chancellor. His successor 
on the Woolsack, Lord Cottenham, carried it through. 
On the second reading (July 28, 1846) Lord Cottenham 
urged ‘how much the country stood in need of such a 
measure,’’ and admitted that the expenses in the then 
existing local courts were often three times the amount 
claimed. ‘‘It was little wonder,’’ he said, ‘‘a man 
would rather forfeit a debt of £2 than incur costs amount- 
ing to £6.’’ He added that the ‘‘ superior courts were 
inapplicable to small matters, so that there was in some 
instances what amounted to a denial of justice.’? The 
Bill was through the House of Lords by August 6. In 
the House of Commons there was only one real debate, 
and then the only question raised was the wisdom of 
allowing so much patronage to the Lord Chancellor, on 
whom was to fall the responsibility of appointing judges, 
registrars, and clerks. On August 26 the Bill was through 
the House of Commons, and on Friday, August 28, 1846, 
it received the royal assent. In the following year Orders 
in Council were issued to establish County Courts in all 
parts of the country. 

One may hope that, when the centenary of August 28, 
1846, comes, a suitable celebration will be held, and that 
the occasion will be used to reflect upon the opposition 
aroused by the proposal to establish efficient civil courts 
for humble people. Nothing could make our people of 
1946 more ready for law reform—and it is probably too 
much to expect that all our legal, judicial problems will 
have been solved before then—than a study of this struggle 
of 1880 to 1846. It shows the lack of vision of the legal 
profession at the time, the falsity of their fears of change 
and of their prophecies of woe. Today it is impossible 
to imagine the legal profession without the opportunities 

20 
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for useful work and experience which the County Courts 
give them. 


The Act of 1846 contained these words in its preamble : 


‘Whereas sundry Acts of Parliament have been passed 
from time to time for the more easy and speedy recovery 
of small debts . . . and whereas the proceedings in the 
county courts are dilatory and expensive and it is ex- 
pedient to alter and regulate the manner of proceeding in 
the said courts for the recovery of small debts. . .” 


From the beginning the intention was to establish simple 
and inexpensive legal machinery. Section 58 laid it down 
that ‘‘all such actions... shall be heard and deter- 
mined in a summary way.”’ This ideal has, unfortunately, 
never been realised. The first judges of the new County 
Courts were mainly the ex-judges of the old ‘* dilatory and 
expensive ”’ courts; the reason for this was that the Judges 
of the old courts enjoyed no pensions. This fact, how- 
ever, had a cramping influence upon the new organisa- 
tion. At no time since 1846 have our County Courts been 
free from the kind of subtleties that always haunt courts 
of justice. In Chapter X. I have described the ‘‘ County 
Court Practice,’’ the practitioner’s guide; this invaluable 
book of reference scarcely indicates that trials in a County 
Court are conducted ‘‘in a summary way.’”’ But, none 
the less, the new system was, and has always been, an 
immense improvement on the old. 

The Act of 1846 fixed a limit of £20 for the jurisdiction 
of the new courts, and introduced rules to penalise liti- 
gants who took their County Court cases to the High 
Court. Very soon the demand was made that the limit 
of £20 should be raised; Lyndhurst’s Bill had originally 
contained a proposal to give County Courts an unlimited 
jurisdiction where both parties consented. In 1850 a 
Government Bill was introduced, and the spokesman for 
it in the House of Lords was proud to speak of the ‘‘ suc- 
cess which had attended the attempts ’’ to found courts 
for small cases. In the first nine months of the life of the 
new County Courts, he said, no less than 429,215 sum- 
monses had been issued and 267,445 causes tried. From 
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March, 1847, to the end of 1848 the ‘‘ small debts’’ re- 
covered amounted to £2,700,000. With these figures it is 
not surprising that the noble lord went on to say that 
** inconvenience had arisen in consequence of the jurisdic- 
tion of the courts being restricted to £20.’’ So the 
Government Bill proposed a raising of the limit to £50. 
Lord Brougham and Lord Campbell supported the 
measure and it passed into law. The use made by the 
public of the extended provisions can be seen by the 
figures which Lord Brougham proudly gave to the House 
of Lords on February 7, 1851. During the preceding five 
months, he said, ‘‘ taking the suits for sums between £20 
and £50, there had been no less than 4,000 tried.’’ 

In view of these facts the hostility of the legal profes- 
sion to the principle of having local courts with simpler 
judicial machinery disappeared. There had certainly been 
fewer cases where the legal costs amounted to £110 in a 
dispute about twelve shillings, and to that extent the pro- 
fession had become poorer, but ample compensation had 
been found in new work. Fitzjames Stephen recorded in 
1851 that ‘*it appears that the total number of actions 
commenced in the three superior [common law] courts in 
1846, just before the new County Court system came into 
operation, was 129,499, whereas the number in 1849 only 
reached 84,860, showing a deficit of 44,639, and in all 
probability a much larger reduction will be found to have 
taken place since 1849 owing to the increased jurisdiction 
of the County Courts.’’ But the appearance of a large 
number of people as clients who could for the first time 
vindicate their rights more than compensated the legal 
profession for the loss in High Court work. 

There was very little opposition to the extension of 
County Court jurisdiction in 1850, and it was not long 
before demands for further extensions were made. Already 
in 1867 Lord Selborne (Sir Roundell Palmer) pleaded in 
the House of Commons for ‘‘ the relief of the superior 
courts from business which might be better disposed of 
elsewhere,’’ meaning the County Courts. Several Acts of 
Parliament were passed to add to the work of the County 
Courts, but the financial limits remained. 
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In 1888, Parliament passed a useful Act consolidating 
the whole legislation about County Courts, which by that 
time had become sadly complicated, and, as usually 
happens when Consolidation Bills are put forward, the 
politicians were so grateful that they hesitated to pro- 
pose amendments of the law. So the question of increas- 
ing the limit beyond £50 was not seriously raised in 1888. 
But none the less, the public took extensive advantage of 
the powers given to judges of County Courts to hear cases 
above the ordinary financial limits where both parties 
consented ; Lord Lyndhurst’s original plan to allow this 
had been eventually carried out in principle, and proved 
both valuable and popular. 

In 1908 the question of the jurisdiction of the County 
Court was again brought before Parliament, this time at 
the instance of private members. Many more Acts had 
been passed to add to the work of the County Court 
judges; work under the Friendly Societies Act, Agricul- 
tural Holdings Act, Bankruptcy Act, Employer’s Lia- 
bility and Workmen’s Compensation Acts, Factory and 
Workshops Act, and so on had been allotted to them. 
More than ever the County Court had become the ‘‘ poor 
man’s court,’’ and there was a widespread demand that 
there should again be a general increase in its jurisdic- 
tion. Happily, Sir Albert Rollit, a distinguished solicitor 
who had held office as a County Court registrar, was a 
member of the House of Commons, so, as the Government 
could not be persuaded to take action, he on February 27, 
1908, with the help of Sir Henry Fowler (Lord Wolver- 
hampton), introduced a Bill to increase the jurisdiction of 
the County Courts. The Bill proposed £100 as the future 
limit, and was supported by the Law Society, the profes- 
sional organisation of the solicitors. Opinions at the Bar 
were divided, and Sir Robert (Lord) Finlay, the Attorney- 
General, would neither support nor oppose. 

Much instruction, and indeed some amusement, can be 
derived from the debates on this Bill in the two Houses. 
Sir Robert Reid, who, as Lord Loreburn, was destined to 
be the next Lord Chancellor, supported the Bill. One 

formally moved an amendment that £60 be sub- 
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stituted for the proposed £100, and another said that he 
would have preferred a limit of £500. Mr. Duke (now 
Lord Merrivale, President of the Probate, Divorce, and 
Admiralty Division) expressed his belief that the Bill 
would ‘‘ practically wreck the ancient system of the 
administration of civil justice in this country.’’ Sir 
Edward (Lord) Carson doubted whether “‘ it would be pos- 
sible to carry the Bill out in practice’’; and similar 
fears were expressed in the House of Lords. Mr. Winston 
Churchill said that the opposition to the Bill ‘‘ was un- 
answerable,’? and Lord Hugh Cecil told the Commons 
how a barrister had written to him saying that “there 
was no second opinion among those who practise in the 
courts that the Bill would be madness under present con- 
ditions.”’ In the House of Lords the Lord Chancellor 
(Lord Halsbury) warned the peers that ‘‘no one 
acquainted with the administration of the County Courts 
can entertain the smallest doubt”? that the Bill was 
‘‘ quite unworkable.’? The Lord Chief Justice (Lord 
Alverstone) used the same adjective, and added: ‘‘I am 
perfectly certain that nothing could be worse than that 
this Bill should pass in its present form.’? The Lords 
amended the Bill, but still the prophecies of woe con- 
tinued. The word ‘* unworkable’’ was repeated in the 
House of Commons, but Sir Albert Rollit assured the 
House that his Bill was perfectly workable. In the end 
the Bill passed into law, and none of the expected evils 
has happened. On the contrary, a most beneficial re- 
form was brought about. 

The development of our modern system of County 
Courts has synchronised with a tendency to effect a 
similar localisation in the administration of the criminal 
law. More and more power has been granted to local 
Petty Sessions and Quarter Sessions. Just as County 
Courts have taken much civil work from the central courts 
in London and from the Assize Courts held by High 
Court judges in provincial towns, similarly work has been 
transferred to local criminal courts. Let us pause to 
consider some aspects of these changes both in civil and 
criminal justice. 
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One of the principal grounds on which a hundred years 
ago the establishment of efficient County Courts was 
opposed was, as we have seen, a fear of decentralised jus- 
tice. In 1883, Lord Lyndhurst, still an opponent of 
County Courts, said frankly that, if County Courts were 
established, ‘‘ the business done at the Assizes would be 
so small that young men would cease to go the circuits.”’ 
It was feared that permanent County Courts for the small 
civil work, with judges resident locally, would be detri- 
mental to the interests of justice generally and also of 
the legal profession. This fear continued for some time. 
Thus Lord Chief Justice Coleridge, when a young barrister, 
wrote to his father (a High Court Judge) in 1849: ‘* When 
they extend the jurisdiction of the County Courts to £50 
or £100, as they talk of doing, I can hardly understand 
what there will be left for a common lawyer on a circuit 
like this.”” There used to be a widespread belief that jus- 
tice was best administered when in the hands of judges 
and barristers who lived in London and only came into 
provincial towns when work called them. Lord Lyndhurst 
and those whose opinions he represented when he opposed 
Brougham’s scheme for County Courts had a genuine 
anxiety lest judges might atrophy and barristers might 
become corrupt if compelled by their work to live else- 
where than in London. But events have proved that these 
fears were unfounded. 

Local justice, involving resident judges and at least a 
proportion of locally resident barristers, has come, and 
the present tendency in both civil and criminal justice is 
towards its increase. The circuit system of justice had 
its greatness in the days when riding on horseback from 
town to town was the normal means of travel for both 
judges and the Bar. As Lord Brampton (Sir Henry 
Hawkins) wrote in his Reminiscences: ‘‘ The old glories 
of the circuit days vanished with stage coaches and post- 
chaises. ... Going circuit is a pleasant diversion, and 
may be a delightful holiday when the weather is fine and 
cases few, where the judge takes his white gloves [which 
are given him when there are no criminal cases to try], 

Grand Jurv. congratulates them on the state 
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of the calendar, and goes away to some nobleman’s seat 
until such time as he is due to open the Commission in 
some other circuit paradise where crime does not enter.’’ 
It is scarcely surprising that little of such conditions re- 
mains. Today many efforts are made to obviate the 
necessity for judges visiting provincial towns where there 
is no work for them to do. Many times has Parliament 
accentuated the tendency to change from the centralised 
circuit system of justice to one of local courts. The most 
recent invasion of the traditional methods was the 
Criminal Justice Act of 1925, which greatly diminished 
the number of criminal cases to be tried before the High 
Court judges on circuit and proportionately increased the 
jurisdiction of the local criminal courts. It also enabled 
cases to be sent to courts on different circuit, if such ar- 
rangements are more convenient. 

These changes have had a marked effect upon the tradi- 
tional life of barristers on circuit. The railway train and 
the motor-car have in one way made centralised justice 
easier, for London is in effect nearer to all parts of the 
country, but on the whole trains and motor-cars have 
hastened the decay of circuit life. While it probably will 
not be long before some enterprising barrister travels from 
London to a provincial court by aeroplane, the modern 
tendency is for an increasing number of barristers to 
‘* localise.”” Those who do so today usually find it easier 
to establish themselves than do their more ambitious 
colleagues in London, who nowadays seldom go to the 
Assizes unless they have definite work to do. When 
barristers go on circuit today, if their headquarters are in 
London they usually stay in the Assize town just as long 
as necessary and no more. But barristers who live locally, 
the ‘“‘local Bar’’ so dreaded by Lord Lyndhurst, are 
obtaining an increasing proportion of local work. All these 
changes have caused decay in the traditional circuit life. 
Another cause of change was the Judicature Act of 1878, 
which made the Assizes contemporaneous with the London 
sittings of the High Court. 

Circuit life among barristers is full of romance, and is 
dearly loved by large sections of the Bar today. Those 
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who want to know its charms should read such a book as 
Mr. J. A. Foote’s *‘ Pie Powder.’ But circuit life thrived 
in leisurely days. Today it is but the shadow of what it 
once was, and there are many moanings over its decay. 
Here is one, picked at random from a leading legal journal 
in 1928: 


‘* What will be the fate of the Bar mess on circuit and 
on Sessions? Complaints are on the increase concerning 
this ancient, honourable, and most useful of legal institu- 
tions. A circuit mess is considered fortunate nowadays 
if two or three are gathered together to dine, where, in 
the good old days, there would have been a dozen or a 
score. All too frequently there is not one member of 
the Bar brotherhood.’’ 


It may be that future reforms will still further accentu- 
ate the change from centralised and circuit justice to local 
justice. Be this as it may, it would be well for us to ask 
ourselves where we are going. Is the circuit system to 
perish by slow degrees? I firmly believe that it would 
not be in the public interest that this should happen. At 
present two ideals stand in conflict. Owing to the diminish- 
ing volume of work that local courts cannot dispose of, 
the central authority tends to favour constant reductions 
in the area covered and the time taken by High Court 
judges on circuit. But local patriotism stands in the way 
of any such changes. Both the authorities and the people 
in towns outside London like the visits of the High Court 
judges and are proud of being circuit towns. These are 
often not the principal towns of the county, as they were 
chosen before the great industrial expansion of the last 
century, but that very fact makes the circuit towns cling 
somewhat pathetically to their privileges. Guildford, for 
instance, was by no means pleased when, in 1980, its 
Assizes were transferred, or rather re-transferred, to King- 
ston. But despite modern improvements in the circuit 
arrangements, there is, it is said, still much waste of time. 
The following opinion was given by Lord Birkenhead in 
his ‘* Law, Life, and Letters ”’: 
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**It must be plainly admitted by any candid lawyer 
that there is much judicial time wasted on circuit... . 
With full knowledge of the facts, I affirm that the present 
arrangements of the circuit business involve the most 
flagrant waste of judicial time. ... It is, in fact, no 
exaggeration to say that in the smaller circuit towns fifty 
per cent. of the time of our judges is uselessly squandered. 
: The task of a Lord Chancellor is very hard when 
he has all the politicians against him, the majority of the 
lawyers, and only a minority tepidly with him.”’ 


Similar opinions were expressed by the County Court 
Committee of 1909, which reported ‘‘that the great 
diminution of business on circuit is mainly, if not entirely, 
due to the prevailing dissatisfaction with the present 
system, the arrangements for which do not meet the needs 
of the day.’’ That Committee recommended “that the 
circuit system should be entirely remodelled.’’ Again, 
in a report of 1899 the General Council of the Bar 
declared: ‘‘ The Council are of opinion that the criminal 
business at Assizes under the present circuit system is 
carried on at a great waste of judicial time and energy, 
and at an extravagant cost to the country.’’ Lord Hals- 
bury once declared when a young man (1875) that ‘‘ the 
whole question of circuits was a mere matter of etiquette 
sanctioned by usage and guaranteed by custom.”’ 

Had Lord Birkenhead remained longer in the office of 
Lord Chancellor, it is likely that bigger changes than 
those of recent years would have been made in the 
circuit arrangements and in the administration of justice 
generally, for no occupant of the woolsack in modern 
times took a keener interest in improving our judicial 
system. But Lord Birkenhead’s term of office as Lord 
Chancellor was all too short, and the circuit system cuts 
deep into our traditions. It will require a_ veritable 
Napoleon to alter existing arrangements, as at every stage 
the reformers will be met with the innate conservatism of 
Englishmen. In a debate in the House of Lords in 
November, 1927, Lord Hewart, Lord Chief Justice, stated 
that ‘‘he had never known or heard of waste of time on 
circuit.’’ It is scarcely surprising that even Lord Birken- 
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head failed to secure a thorough reform of local justice in 
the comparatively short time available to him. 

The remodelling of local justice does not involve the 
cessation of the circuit system; if it did, the chances of 
achieving it would be poor indeed. It is all to the good 
that for both criminal and civil work judges of the High 
Court should periodically sit in local courts. Not only is 
local patriotism thereby satisfied, but knowledge is spread 
as to the way in which justice is administered. The 
Assizes have a valuable educative influence. It is astonish- 
ing to see the keen enthusiasm that the local public takes 
in the cases tried on circuit. My own experience is very 
limited, but I well remember once returning to my hotel 
at Cambridge at the end of the first day’s hearing of a 
prosecution at the Assizes in which I was taking part and 
hearing two men on the omnibus discussing with keen 
interest the chances of the accused man; it was quite an 
ordinary case, the kind of case that receives half a dozen 
lines in the columns of The Times, but it received nearly 
a column in the local newspaper and apparently aroused 
much interest. This is all to the good. The very presence 
of the ‘‘ red judge ”’ is beneficial, provided, of course, that 
the local public sees that his visit is necessitated by work 
that has to be performed; it would not be educative if the 
visit of a High Court judge should ever become merely a 
kind of Lord Mayor’s Show. 

Is there a way by which the advantages of the circuit 
system can be retained and made secure under modern 
conditions? I fully believe that there is. The strength 
of the circuit system today lies in the criminal jurisdiction. 
The visits of the “‘ red judge ”’ influence the public mind 
mainly because the judges on circuit try murderers and 
others accused of serious crime. The work done by High 
Court judges under the King’s *‘ commissions of gaol de- 
livery and oyer and terminer,’’ as they are quaintly called, 
is invaluable. The danger today is that it has been found 
necessary by gradual stages to sap their criminal jurisdic- 
tion and to transfer it to local courts, which meet more 
frequently. We are today drifting into a state in which 
the circuit system is being undermined. If it was found 
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possible to develop the civil side of the work of circuit 
judges, would not this provide a solution that would at 
the same time improve the administration of local civil 
justice and strengthen the circuit system? I believe that 
if this idea were found practicable, it would give us a solu- 
tion which would neither antagonise local pride nor arouse 
opposition in the legal profession and which yet would be 
greatly in the interests of the community. I know that 
I am dreaming once more, but the legal world today is 
in need of visions. 

Various proposals have been propounded in the past 
that the circuit of High Court judges should be abolished 
and should be superseded by a system of locally resident 
High Court judges; but no such change is likely to be 
accepted by public or legal opinion, and I cannot see that 
it would offer any advantages. Thus in 1865 Lord West- 
bury wrote: 


‘The great tendency of modern opinion appears to be 
that circuits are a very inconvenient mode of administering 
justice in civil causes. . .. It is not impossible that we 
may ultimately come to local courts of premiére instance 
as in France—in fact, enlarging the County Courts into 
general courts of civil causes without limitation as to 
amount.”’ 


In 1871, Sir William Harcourt, in his ‘‘ Plan for the 
Amendment of the Law,’’ already quoted in these pages, 
recommended that circuits be discontinued and replaced 
by provincial courts with local resident judges of High 
Court standing, the County Courts being a subordinate 
part of the provincial courts system; appeals from County 
Courts should, he recommended, be taken to the provincial 
judges, whose judgment should be final, unless he certified 
the appeal to be fit for hearing in London. In 1878, Lord 
Romilly, son of the great Sir Samuel Romilly—he was the 
last Master of the Rolls to sit in the House of Commons— 
stated in the House of Lords debate on the Judicature 
Bill : 


‘© As to circuits, he should propose to put an end to 
them, seeing that they led to great expense. There ought 


800 LOCAL JUSTICE 


instead to be a series of district courts within the reach of 
everyone, with a speedy and inexpensive procedure.”’ 


Lord Romilly’s second sentence points the way to a most 
useful reform, but to carry it out the drastic change in- 
volved in his first sentence seems quite unnecessary. There 
would be few supporters today for the idea of abolishing 
circuits and substituting judges in the provinces of High 
Court standing, as visualised by Lord Westbury and 
recommended by Sir William Harcourt. One factor to be 
considered, and it is important, is that, while the central- 
ised system has been costly to litigants, the development 
of our law has benefited from it. Our law has been free 
from the lack of harmony that resulted in France and 
Germany, for instance, where there used to be no central- 
ised system. The constitution of local High Courts would 
not be favourable to the harmonious development of the 
law in the future. The key to the solution of the problem 
of local justice seems to me to lie in the recommendation 
of the majority of the Judicial Commission of 1872, who 
recommended that the County Courts should be annexed 
to, and form part of, the High Court of Justice. They 
visualised one Court of Civil Jurisdiction, with local courts 
forming branches of it. 

A similar proposal had already been made in 1867 by 
Sir John Dickinson in his anonymous pamphlet on a 
‘*Thorough Reform of our Judicial System ’’; there he 
advocated : 


‘‘ Every dispute shall be commenced, heard, and deter- 
mined in the County Court within the limits of whose 
jurisdiction it has arisen.”’ 


It has sometimes been suggested that there should be a 
similar promotion for our local criminal courts. Thus in 
its more energetic days the General Council of the Bar 
passed a resolution (July 12, 1897) ‘* that the institution 
of a County Criminal Court for each county, on the lines 
suggested by Sir Harry Poland, is desirable.’’ This would 
mean, as the Bar Council explained, ‘‘a Criminal Court 
like the Central Criminal Court, to be held at regular 
intervals of two or three months, and at which judges of 
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the second rank should try all except the most important 
cases, these last only being reserved for trial by His 
Majesty’s judges.’? No such plan, however, has ever 
become practical politics. 

So far as County Courts are concerned, the proposal has 
often been mooted that they should cease to be a 
machinery for administering justice that is separated both 
from the High Court in London and the machinery of the 
local Assizes. Have we not here the kernel of the reforms 
that we need? If some such reorganisation as was pro- 
posed by the Judicial Commission of 1872 could be carried 
out, both our County Courts and the circuit system would 
be strengthened. Such a scheme would have the advan- 
tage that automatically the pros and cons of further 
extending the jurisdiction of the County Court would be 
solved. Such an extension has often been proposed. In 
1909 the House of Lords rejected by only five votes a 
Government Bill which provided for the extension of the 
County Court jurisdiction to any financial amount, subject 
to the right of the defendant to object to trial in the 
County Court. This Bill was the result of the recom- 
mendations of the Committee on County Courts, which 
disapproved the plan of amalgamating the High Court 
and County Court machinery of civil justice, but recom- 
mended instead that the plaintiff in any action could begin 
proceedings in the County Court and the defendant could 
demand transfer to the High Court if he so desired. 

It certainly seems anomalous that, despite the serious 
fall in the value of money since the Great War, the £100 
limit to County Court jurisdiction has never been raised. 
Many are convinced that today the £100 limit is too low, 
meaning as it does that, as a rule, every claim for an 
amount over £100 has to be tried before a High Court 
judge in London or at the Assizes. But those acquainted 
with the practical workings of our County Courts know 
that it would be impossible to raise the present limit of 
£100 without at the same time making many other re- 
arrangements. It would be reckless to raise the limit 
further without considering such problems as the status 
of the County Court bench, the effect upon the small 
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litigant (who usually appears in court without legal aid), 
and the ability of the present machinery of the courts to 
cope with increased work. 

London County Courts would probably have to be 
excluded from any such scheme, owing to their proximity 
to the High Court. Elsewhere the County Court would 
be the place where all civil actions would be commenced. 
This would not mean that all provincial actions would be 
tried by the County Court judges, but that all the proceed- 
ings preliminary to trial (greatly simplified, as one may 
hope they would be) would be conducted by them in the 
local County Court. On every County Court circuit there 
would be one or more courts at which the preliminary 
proceedings in the larger civil actions could be conducted, 
as in district registraries today, and at which High Court 
judges on circuit would attend as necessity demanded. 
The County Court judge would be in charge of all pre- 
liminary work, thus deciding all problems that might arise 
in the preparation of civil actions for trial. Such a re- 
organisation would have the further advantage that it 
would be possible for the financial limit of actions that 
were to be heard and disposed of by County Court judges 
to vary according to local circumstances. It might, 
perhaps, be provided that, in general, disputes up to £200 
should everywhere be decided by the local County Court 
judges, unless both parties agreed that the dispute should 
be heard by a High Court judge. For disputes between 
£200 and £500 it might be provided that they should be 
tried by the local judge, unless either of the parties desired 
a trial by the High Court judge. But these arrangements 
could be adapted to the needs of the locality and freely 
amended as circumstances demanded. 

Two considerable advantages would automatically follow 
from such reforms as these. In the first place, there would 
be considerably more civil work to be performed by the 
High Court judge on circuit, and thus the whole circuit 
system would be rejuvenated. At present the arrange- 
ments for the trial of cases that are not greatly beyond 
the jurisdiction of the County Court impose great expense 
upon the parties. District registrars are few, and the 
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need is that on every County Court circuit there should 
be one court at which all classes of cases could be entered 
and prepared for trial, and, if the case is beyond the limit 
of the local judge’s jurisdiction, disposed of at the next 
visit of the High Court judge on circuit. Secondly, the 
amalgamation of County Court and Assize Court would, 
by bringing more work into local courts, result in more 
frequent sittings of the local judge. Today many County 
Courts only see their judge at intervals of some weeks, 
and this is inevitable, because within the present financial 
limits there is not much work to be done. With an exten- 
sion of the jurisdiction of local courts, more frequent sit- 
tings would be inevitable, and thus the difficulties that 
arise from long intervals between the sittings (applications 
for the possession of houses, for instance, that have to be 
adjourned) would automatically be lessened. 

It is not sufficiently realised today how greatly our 
County Courts enter into the lives of poor people. The 
more I see of County Court work, the greater is my 
admiration for the institution. If other work could be 
brought into the County Court, without producing any 
congestion in its fundamental work of dealing with really 
small cases, and if by so doing the number of sittings in 
the lesser courts had to be increased, I believe that the 
public would benefit. After all, the County Court judge 
has some measure of the prestige that falls so richly upon 
the High Court judge; he also educates by his presence. 
It is a great mistake to assume that County Courts are, 
even with their present limits of jurisdiction, concerned 
only with trumpery affairs. In 1928 an official com- 
mittee on the rules for ‘‘ poor persons,”’ presided over by 
a High Court judge, stated in its report that ‘‘a large 
proportion of the cases in the County Court are simple 
in character, and the judge is well able to ascertain the 
facts, so that it is neither necessary nor advantageous that 
there should be any legal assistance at all.’? I agree with 
the conclusion, but the phrase was not happily worded. 
It certainly was not intended to convey any impression 
that only matters of trivial importance are dealt with in 
County Courts, but certainly one County Court judge 
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read it so. I cannot do better than quote His Honour 
Sir Edward Parry’s comment : 


‘The suggestion that all a County Court judge has to 
do in his day’s work is to unravel a few simple facts, that 
he has no legal problems to trouble him, and that his 
work is intellectually of a lower order than that of the 
High Court judge, is another misconception of the 
obvious. A judge of a County Court has a far wider 
range of civil law to master than any other judicial func- 
tionary in the kingdom.”’ 


This is the considered opinion of a man who was a 
County Court judge for thirty-four years. Anyone who 
has had experience of practising or presiding in County 
Courts knows that Sir Edward Parry’s words are true. In 
a large proportion of cases litigants in County Courts cer- 
tainly appear in person, but that fact usually adds con- 
siderably to the judge’s responsibilities and difficulties. 
Many County Court cases are comparatively simple, but 
many are just as complex and difficult as High Court 
cases, and often a County Court judge has to decide intri- 
cate legal problems with very few, if any, law books avail- 
able; the first time that I ever sat as a deputy judge, the 
only available law book was a ‘‘ County Court Practice ”’ 
three years old, and that was not the property of the court. 
It is not generally realised in what circumstances County 
Court judges do their difficult and responsible work—work 
which, let us never forget, usually has a more immediate 
effect upon the lives of the litigants than is the case in 
the High Court. Anyone who is inclined to think that 
the problems that come before County Court judges are 
simple could not do better than spend a few days in any 
busy County Court. 

Lord Sankey as Lord Chancellor publicly expressed the 
hope that in the not too distant future County Court 
judges may receive belated recognition of their services 
from a not otherwise conspicuously economical State. 
Whenever this desirable reform or the general reorganisa- 
tion of our County Courts is taken in hand, there is a 
small point that might well be considered. A Recorder, 
who presides over Quarter Sessions in most of our bigger 
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towns, is usually a practising barrister. He possibly sits 
as Recorder on four days in the year, and his salary may 
be anything from about £40 a year upwards. But he 
happens to hold an ancient office and to be appointed by 
the Crown. He therefore is installed into his office with 
some dignified ceremonial, and takes an oath in open 
court. Similarly, a police magistrate (awkward term) on 
his appointment attends a special, though happily brief, 
ceremony for the purposes of being sworn in. He, too, 
is appointed by the Crown. But a County Court judge 
is appointed by the Lord Chancellor on his sole respon- 
sibility, both theoretically and actually, and so he shuffles 
into his work without any ceremony and without even 
realising at what moment he becomes a judge. He takes 
no oath. This may seem a trivial matter; it is. But 
England has taught the world that ceremonial and 
decorum, far from being detrimental to the efficiency of 
justice or public procedure, are valuable agents in pro- 
moting dignity and public confidence. It would be a 
graceful gesture to make the office of County Court judge 
a Crown appointment, with all the accompanying cere- 
monial on its acceptance. The change would be one of 
form only, as the Lord Chancellor would still be respon- 
sible for the appointment. But it would signify a belated 
realisation of the importance of the office. 

Should our County Courts ever become part of a com- 
bined central and local system of administering civil jus- 
tice, one matter would have to be considered which 
directly affects only barristers, but which indirectly affects 
the public who need the courts of law. At present 
barristers have as part of their circuit life many self-im- 
posed rules: only those of their number who have at an 
early stage in their careers gone through certain formali- 
ties are entitled to practise freely on any particular cir- 
cuit; no barrister can be a member of more than one 
circuit; elaborate rules exist to restrict the holding of 
briefs by strangers to the circuit. Thus if a litigant 
wishes to employ a barrister at an Assize or Quarter 
Sessions at Birmingham or Bristol who is not a member 
of the particular circuit, the litigant has to remunerate 
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him with an additional fee, and also pay two-thirds of 
the normal fee to a junior who is a member. But no such 
rules apply in County Courts; there free trade is the rule. 
If County Courts are ever linked closely with circuit life, 
the Bar would have to decide whether restrictions on the 
right to practise or free trade are best in both professional 
and public interest. All occasions which encourage men 
engaged in a common work to foregather and share, even 
momentarily, a common life are to the good. But even 
the abolition of all rules restricting the right to practise 
in certain areas, if such a step were found wise, would not 
destroy such communal good-fellowship. Men with local 
links would still be the nucleus of a local corporate life 
among barristers, even if all barristers were entitled to 
practise in all courts and were invited to share in the 
local circuit life. It might happen that such innovations 
would breathe new life into professional circuit life, now 
languishing owing to past changes. 

Before ending our review of local justice, two minor 
problems may well be briefly considered. 

A question that calls for attention today is the scale 
of fees demanded by the State in County Courts. It is 
often cheaper to issue a writ in the High Court than to 
begin proceedings in the County Court; the explanation 
is that, whereas High Court writs are served privately on 
the defendant, County Court summonses are served by 
court officials. There might well be an investigation into 
these fees, for present conditions tempt parties to begin 
their actions in the High Court, whereas they should be 
begun in the County Court. As the later proceedings in 
the High Court are considerably more expensive than in 
County Court procedure, this is not desirable. There 
might well be also an investigation into the rules that 
regulate the power of a High Court judge to order costs 
to be paid on the High Court scale in cases where actions 
have been brought in the High Court that should have 
been brought in the County Court. At present this may 
be done when £10 or upwards are recovered in actions for 
civil wrongs or when £40 or upwards are recovered in 

on contract. There always will be actions arising 
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out of apparently petty disputes in which legal principles 
of importance have to be settled, and some elasticity 
must, therefore, be allowed. But the awarding of costs 
on the High Court scale might well be more severely 
restricted than it 1s now. 

The tendency of lawyers to bring actions for small 
amounts in the High Court is, like most legal problems, a 
very old one. Thus it is recorded that in 1745 Lord Chan- 
cellor Hardwicke, following a precedent of his own of 
1741 (Bruce v. Taylor), dismissed with costs an action 
which Jesus College brought against one Bloom “ for an 
amount of timber cut down on the premises by them let 
to the defendant.’’ The Lord Chancellor was highly 
indignant, as the value of the timber was between £7 and 
£8, and he added: ‘‘ This bill ought to have been brought 
in the Grand Session in Wales, for as the thing is of so 
small value, it adds to the vexation of the suit to bring 
it here.’’ Having read something of the Welsh courts of 
those days—they were abolished in 1830—I doubt if Mr. 
Bloom would have been much better off had Jesus Col- 
lege sued him there. But the principle was sound, that 
plaintiffs should not, save in very exceptional cases, use 
High Court machinery for small disputes which local 
courts could deal with. The rules for securing this prin- 
ciple today might well be reviewed. 

Another point for consideration is whether it is wise to 
continue the exclusion from the County Courts of such 
actions as libel, slander, seduction and breach of promise 
of marriage. At present a litigant has to bring an action 
for any of these in the High Court, and High Court costs 
are automatically awarded, even if the sum recovered be 
trifling. These restrictions are relics of the days before 
County Courts had established themselves in the good 
opinion of the public and the legal profession. The prac- 
tical abolition of any remedy for the poor man who is 
libelled or slandered, and this is what the present rule 
involves, occasions hardship. At the outbreak of the 
Great War I was acting as voluntary ‘‘ poor man’s 
lawyer ’’ in a University Settlement in the East End of 
London, an experience of great value to any barrister, 
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as he sees the working of our law in terms of humanity. 
I wrote the annual report on the legal work of the Settle- 
ment for 1914-1915, and I find that I said the following : 


‘* Lastly, I would mention the libel and slander cases. 
No one who has worked among the poor can be blind to 
the fact that the spreading of malicious gossip inflicts a 
very great deal of misery in humble neighbourhoods. It 
would be well if there were some means whereby poor 
people could bring promptly to book those who spread 
unjustifiable gossip. Several soldiers’ wives have come to 
me in great distress because their husbands have believed 
malicious gossip which callous neighbours have sent to 
them. And for this there is no practical remedy.”’ 


The County Courts Committee of 1909 went so far as 
to recommend ‘‘ that the County Courts (other than the 
metropolitan courts and courts in the home and near 
counties, whence access to London is easy) should be 
given a limited jurisdiction in matrimonial cases.’’ This 
may perhaps come, but meantime it might well be con- 
sidered whether all classes of poor men’s actions could 
not be brought in the poor man’s court. 

These are some of the problems that arise out of a 
survey of local justice. Even if no changes are made, we 
can at least take comfort that in general the words that 
Coke optimistically applied to the conditions of 1628 are 
now true. The struggle for local justice was arduous and 
prolonged, and it has many lessons for us of today. 


CHAPTER XVI 
LAWYERS AND LAW REFORM 


**T do not think the legal profession have any cause to fear 
changes in the law which diminish the cost of litigation. There 
is such a thing as killing the goose which lays the golden eggs. 
Moreover, law probably is like any other commodity for which 
there is, and must always be, a large demand. If the supply 
be made good and cheap, the demand is increased in a more 
than corresponding ratio.’’—S1ir MAcKENZIE CHALMERS (1880). 

‘‘There is no profession in the Empire so distressed with 
poverty and disappointment as the Bar.’’—Truth (1928). 

‘It is impossible to view with satisfaction, or, indeed, without 
a certain degree of humiliation, the entire cessation during 
recent years of any effort to improve the form of English law 
and the apathy with which that cessation has been regarded.”’ 
—Srtr CourRTENAY ILBERT (1901). 


Tue story told in the last chapter of the opposition nearly 
a hundred years ago to the establishment of an efficient 
system of County Courts has the same moral as the series 
of quotations given above. All the fears of professional 
disaster when County Courts were established were dis- 
sipated by experience, and it was soon found that the 
reforms were at least as beneficial to the legal profession 
as to the public generally. Yet there has been no dissipa- 
tion of the old professional conservatism. This spirit is 
in some ways to the good, for to it we owe very largely 
the dignity of our courts and the public respect for them. 
But to it we also owe the long survival of methods and 
ideas which have clogged the machinery of law. 

Of none of the great legal changes of the last century 
can it be said that it was brought about by eager pressure 
from the ranks of the legal profession. Often the changes 
were actively opposed; at best they were tolerated, the 
mental attitude being that of Lord Chief Baron Pollock, 
who wrote in 1884, when the Houses of Parliament were 
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burned down soon after the passing of the Reform Bill: 
** After all, it is only burning the body when the spirit 
has fled.’? This was the spirit in which the reforms in 
Chancery and common law procedure, attempts at codifi- 
cation, the Judicature Acts, and so on, were received ; this 
was the spirit that tempted Mr. H. G. Wells to write of 
‘* lawyers and such-like preservers of antique psychology.”’ 
Sometimes reforms have been long delayed because of the 
obstruction of some leading legal authority of the time. 
The most striking example of this is the influence of Lord 
Eldon, extreme Tory in both politics and law. He op- 
posed all change, and his influence was great and pro- 
longed. From the abolition of the slave trade to the 
construction of the Great Western Railway ; from the Re- 
form Bill and the emancipation of Roman Catholics to 
the allowing of Dissenters to be married by their own 
pastors in their own chapels; from the prohibition of the 
sale of offices connected with the administration of jus- 
tice to the establishment of County Courts, he consis- 
tently confronted change with his stern and sturdy oppo- 
sition. Of him Lord Campbell truly wrote: ‘* Deciding 
justly between plaintiffs and defendants, he did nothing 
to correct abuses or to adapt our judicial system to the 
altered condition of the country.’’ Happily at most times 
there have been a few progressive minds among the great 
lawyers of the day, who realised the urgent need for sub- 
stantial changes and forged ahead, while the majority 
looked on with fear in their hearts that life would never 
again be what it was. 

A prejudice against change in domestic affairs is not 
confined to the legal profession. It is a human tendency, 
and it can be detected in all professions and all trades. 
Doctors, for instance, are often accused of being un- 
friendly to new ideas, and so are many trade unions. 
But lawyers cannot be progressive as individuals, whereas 
others often can. There is nothing to prevent an en- 
lightened medical man, for instance, from adopting and 
practising any new method; but lawyers can only accept 
them collectively, and in most cases only when a change 
in the law has been made. It would be impossible in 
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practice for a King’s Counsel, however eminent, to ignore, 
for instance, the rule that he must not appear in court 
without a junior, and it would be quite impossible for a 
junior counsel to decide that in future he would prove 
documents by merely producing them in court. 

There is a strange feature about professional conserva- 
tism among lawyers; it often exists alongside a keen sym- 
pathy with change in matters not directly connected with 
their legal practice. Today, as before, lawyers are to be 
found in all political parties; it would be almost true to 
say that the more extreme are a lawyer’s political 
opinions, the less does he believe in the necessity for 
law reform. I know many barristers who have extreme 
political opinions and are ready to support quite revolu- 
tionary political changes; one is an avowed Communist. 
But I have usually found that those of my legal friends 
who are most eager for drastic political reforms are the 
least conscious of the necessity for changes in the adminis- 
tration of the law or in professional etiquette among 
lawyers. Occasionally this inconsistency is realised, as 
when Lord Chief Justice Coleridge (who was incidentally 
one of the principal opponents of the creation of the Com- 
mercial Court) wrote to a friend: ‘‘I am only a Tory in 
legal matters ’’; in another letter he commented upon 
the fact that Liberal peers express ‘‘ very free opinions 
on all things which don’t touch themselves.’? But usually 
the inconsistency is not seen. I have many friends in 
the law who are keen members, for instance, of the 
Howard League, which agitates for the abolition of capital 
punishment and the better treatment of prisoners, or of 
the new Bentham Committee, which labours to provide 
free legal assistance for poor people. But few of them 
have even realised that reconstruction is desirable in many 
of the everyday methods employed in their own work. 
Again this tendency is not confined to lawyers, though 
it exists, I think, more prominently among them. 

Especially in this democratic age it seems a _ usual 
phenomenon that those who are most ready and eager 
for political changes are the most blind to the need for 
reform in the world in which they live and work. I well 
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remember a music teacher in my boyhood who was not 
only antediluvian in his methods, evoking neither interest 
nor pleasure in his pupils, but hostile to all ‘‘ new-fangled 
ideas’ in the teaching of music; that man was an ex- 
treme Socialist in politics, and became an ardent believer 
in the creed of the Bolsheviks, but he never changed his 
attitude towards the teaching of music. This is very 
human. As my good friend Arthur Bryant has written 
in his ‘‘ Spirit of Conservatism ’’?: ‘‘ The most ardent re- 
former is averse to change in his daily life, and woe be- 
tide his wife if she burns his old slippers.’? This human 
characteristic has considerable drawbacks, especially 
when, as in the case of lawyers, it is in the sole power of 
professional men to bring about many of the changes that 
conditions demand. It is an interesting speculation 
whether the world would not be a better place if for a 
period all of us in every walk of life became supremely 
reluctant to reform other people through politics or other- 
wise and determined to improve ourselves and the methods 
of performing our own work. 

Some illustrations have already been given in this book 
to show how lawyers have opposed changes in legal 
matters. It is worth while to look a little more closely 
into this record, in the hope that thereby lawyers of to- 
day will be encouraged to face further reform with greater 
sympathy. 

The struggle to secure the use of the English language 
in our courts of law is very interesting and instructive in 
this connection. In 1862, Parliament in its wisdom passed 
an Act that pleadings and judgments should be in the 
English, and no longer in the French, language. The 
preamble of the Act set out that the 


‘French tongue... is much unknown in the said 
Realm, so that people which do implead, or be impleaded, 
in the King’s Court . . . have no knowledge nor under- 
standing of that which is said for them or against them 
by their . .. pleaders.”’ 


But lawyers adhered to their special version of the 
French language for nearly three centuries. A further 
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attempt to secure the use of the mother tongue was made 
by the Commonwealth Parliament in 1650. The Act of 
that year laid down that ‘‘all the report books of the 
resolutions of the judges and other books of the law of 
England shall be translated into the English tongue,’’ 
and that henceforth all ‘‘ books of the law of England 
which shall be printed shall be in the English tongue 
only.’’ All documents used in litigation were also to be 
in English, and ‘‘all proceedings whatsoever in any 
courts of justice within this Commonwealth, and which 
concern the law and administration of justice, shall be in 
the English tongue only and not in Latin or French or 
any other language than English.’? Those who offended 
this law were to be fined £20. 

The Commonwealth was, as we have seen, a period in 
which law reform was eagerly promoted. Cromwell him- 
self declared in 1656: ‘‘ There is one general grievance of 
the nation. It is the law. ... The great grievance lies 
in the execution and administration.’’ But the opposi- 
tion of the lawyers was so great that many of the most 
excellent proposals that were then made came to nothing. 
A German historian, Eduard Bernstein, has written that 
** not the least important reason for the collapse of Bare- 
bones’ Parliament was that it designed to replace the 
tangle of statute law by a codified system of law and thus 
clip the nails of the legal profession.’? This short-lived 
Parliament, as we have seen, proposed a whole series of 
legal reforms which were in fact carried out two centuries 
later. But it ‘‘ was dissolved amid the rejoicings of the 
classes and the castes, the lawyers, whose interests and 
privileges had been in jeopardy, celebrating the event by 
a huge drinking bout in the Temple.’’ So it happened 
that with the Restoration came a reaction against law 
reform, and this Act of 1650 was among those to be re- 
pealed. The conservatism of lawyers triumphed. 

But the movement to establish our own language in 
the courts continued none the less; so did professional 
discontent. In 1688 we find Edward Bulstrode, the 
author of a volume of reports of King’s Bench cases, 
writing in his preface that his book had been written in 
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French, ‘‘in which language I did desire it might have 
seen the light, being most proper for it and most con- 
venient for the professors of the law’’—a_ pathetic 
example of a legal mind that is unable to accept obvious 
and necessary change. In 1781, Parliament again in- 
sisted upon the use of English. The Act of that year con- 
tained in its preamble the statements that ‘‘ many and 
great mischiefs do frequently happen to the subjects of 
this Kingdom from the proceedings in courts of justice 
being in an unknown language,” and that ‘‘ lawyers and 
attorneys ... use a character not legible to any but per- 
sons practising the law.’’ So the English language and a 
**common legible hand and character ’’ were ordered to be 
used and a penalty was imposed of £50. Whether this 
Act of Parliament has prevented lawyers from using ‘a 
character not legible to any but persons practising the 
law ’’ is a question upon which laymen can decide for 
themselves. However, the grumblings of the lawyers con- 
tinued long after the change of language was finally made. 
Lord Campbell records that he had himself heard judges 
bemoan the use of English. 

The whole story of the struggle that legal proceedings 
should be conducted in English, and indeed the very fact 
that there was such a struggle, is tvpical of our legal his- 
tory and should make our lawyers of today pause when 
they feel reluctant to accept reforms in existing condi- 
tions. Those who study our legal evolution will see that 
at all times when reforms have been on the anvil there 
has been the same unwillingness to change as was shown 
in the long struggle to obtain the use of our own language 
in legal proceedings. When in 1870 the great changes 
that were incorporated in the Judicature Acts were being 
considered—the bringing together of Common Law and 
Equity, the amalgamation of the three historic Common 
Law Courts, the creation of a single Court of Appeal, and 
so on—Sir Alexander Cockburn, then Lord Chief Justice, 
was moved to write a public letter of sixty-two pages to 
the Lord Chancellor (Hatherley) deploring many of the 
proposals. ‘* The doom of the common law has been pro- 
nounced,’’ he said. ‘‘ The courts of common law have 
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stood the test of ages . . . have been among the most 
cherished of our institutions.’? Similar moanings echo 
from down the centuries of our legal history. The Judi- 
cature Acts, as I have said, were in many ways a disap- 
pointment. One can understand the lamentations of 
Cockburn’s successor, the first Lord Coleridge, who had 
been largely responsible for the amalgamation of the 
three common law courts into the present King’s Bench 
Division. On September 17, 1889, he wrote to Lord 
Lindley: ‘‘ If I could have foreseen, as perhaps I ought, 
how the Judicature Act would have worked, I would have 
resigned sooner than be a party to it.’? Not long ago 
Lord Oxford and Asquith wrote in a similar vein in his 
posthumous ‘‘ Memories and Reflections’’: ‘‘I doubt 
whether the administration, either of law or equity, ex- 
cept in matters of secondary and subordinate importance, 
has gained much by the change.’? Have we not here 
another illustration of a man ready for great political 
changes, yet keenly Tory in all that relates to his own 
profession? Probably Lord Coleridge and Lord Oxford 
and Asquith would not have agreed, but the partial failure 
of the great reform scheme of 1878-1875 was due to its 
limited scope. None the less, the ‘*‘ doom of the common 
law’? was not pronounced. Both the good and bad 
features of the common law survived the Judicature Acts, 
and our need today is mainly to tackle those aspects of 
the problem which those Acts left untouched or dealt with 
inadequately. 

When, however, another great scheme of law reform is 
undertaken, history teaches us to expect similar lamenta- 
tions. It has been told of Chief Baron Kelly, who was 
the last judge to preside in the old Court of Exchequer, 
that after the Judicature Act he would never even accept 
the new judicial titles which that Act produced. His 
junior judge was Lord Brampton (Sir Henry Hawkins), 
and Chief Baron Kelly used to insist that, if the old title 
Baron Hawkins could no longer be properly used, his 
junior should be addressed as Sir Henry Hawkins. Mr. 
Justice Hawkins, the correct term, could not be tolerated. 
Chief Baron Kelly was a great judge, but this story shows 
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how far even great lawyers can be influenced by profes- 
sional conservatism. That spirit has helped in the past 
to delay rash legal innovations, but progress has always 
come at the expense of shocking those animated by it. 
Such shocks are needed today. 

We need in this generation a few eminent legal leaders 
who are prepared to face opposition. Lord Campbell truly 
wrote of Lord Mansfield that ‘‘ from a high feeling that 
his destiny called him to reform the jurisprudence of his 
country he sincerely and ardently desired to be placed on 
the Bench,”’ and that ‘‘ he formed a very low, and I am 
afraid a very just, estimate of the common law of England 
which he was to administer.’’ It was precisely because of 
Lord Mansfield’s ‘‘ divine discontent ’’ with the law of 
his day that Burke could truthfully say of him that his 
*‘ideas go to the growing melioration of the law, by mak- 
ing its liberality keep pace with the demands of justice 
and the actual concerns of the world.’’ Of Lord Camp- 
bell himself it has been recorded that in the early days 
of his professional prosperity he said: ‘* What I should 
like above all things would be to be in the House of 
Commons and to bring in Bills for the improvement of 
the law.’’ And what a record of reforming laws Lord 
Campbell left behind him! But where today is the pros- 
perous barrister yearning for political honours in order to 
reform our legal system? Rising barristers, as I have 
said, are often willing that the nation should try rash 
political experiments. But that the nation might like to 
reform its legal system is a thought that troubles but few. 

When barristers are promoted to the Bench, it some- 
times happens that whatever reforming zeal they have 
shown is apt to wane. We have already seen the example 
of Lord Erskine. The following words were written by 
Lord Chief Justice Denman: 


‘*To form schemes for altering the law is no part of the 
judge’s vocation. ... Besides the constant occupation 
of their minds in their important functions and the neces- 
sity for the undisturbed enjoyment of their hard-earned 
leisure, there are feelings in the judges which must ever 
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strengthen the reluctance to assent to alteration. They 
have administered the law as they found it with implicit 
confidence and even veneration, which unite in them with 
all the obvious and instinctive motives for abhorring 
change. ... The system which they find they believe 
to have been established on full deliberation by the 
wisdom of former ages, and hence impute to all innovators 
the arrogance of reversing a decision.’’ 


This is an exaggeration, as some judges today are fully 
sympathetic to the need for reform. But nevertheless the 
active work for reform must come primarily from prac- 
tising lawyers and not from the Bench. Public opinion 
in favour of law reform is increasing, and only the sup- 
port of an influential body of practising lawyers, both 
barristers and solicitors, is needed to bring about improve- 
ments. A revival of professional interest in the whole 
field of law reform would quickly achieve remarkable re- 
sults. About 1844 there was founded among lawyers 
under Brougham’s inspiration a ‘‘ Society for Promoting 
the Amendment of the Law.’’ It met weekly each year 
from November to July and published a journal. About 
1868 it was united into a National Association for the 
Promotion of Social Service, and disappeared as a body 
actively working for law reform. Today we have societies 
whose ambitions are to change almost every existing 
human habit and institution, and lawyers can be found 
in most of them, but yet there is no definite movement in 
favour of law reform. I have little faith in propaganda 
organisations. As Bentham wrote: ‘‘ Can it for a moment 
be supposed that anything but the will is wanting for the 
extirpation of the abuse?’’ A general will to reform is 
far more likely to be brought about as a result of the 
efforts of a few determined leaders among lawyers than 
from any propaganda among the general public. 

Most of the law reformers of the past have been excep- 
tional men from among the lawyers, but often their efforts 
have been stimulated or aided by men who, whether they 
had had legal training and experience or not, took up the 
subject from outside the profession. Two names at once 
come to mind. Jeremy Bentham (1748-1882) was indeed 
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called to the Bar in 1817, but he neither succeeded, nor 
cared to succeed, in practice. His first, and nearly his 
only, client was bringing a suit in Chancery for about 
£50, and Bentham advised him to stop the proceedings, 
so as not to waste his money; with that honest beginning 
Bentham should have made a success of practice, but 
he did not. His writings, however, had, as we have seen, 
a very great influence on future legal development. Less 
known is Michael Angelo Taylor, M.P. (1757-1884), who 
combined a zeal for law reform with a strange enthusiasm 
for improving the paving of London streets. He was 
admitted a member of the Inner Temple at the early age 
of twelve, and in 1784 became Recorder of Poole, but it 
was from the political angle that he approached legal 
reform. Without his imperturbable promptings many of 
the changes made when Lord Chancellor Eldon was finally 
out of the way might never have been attempted. From 
1811 onwards he gave no peace to those responsible for 
the conditions of affairs in the Court of Chancery. He and 
public men with similar enthusiasm and energy created 
the atmosphere in which drastic reforms in the common 
law, in Chancery, in the criminal law and statute law, and 
in procedure were brought about. In 18638 Lord West- 
bury declared: ‘‘ The amendment of the law has suffered 
greatly from the circumstance of its being generally sup- 
posed that the subject belongs to lawyers exclusively.”’ 
This is true, but the more that practising lawyers them- 
selves take up the work of reform, the better will the 
reforms be when they come and the better will be the 
quality of those who help the movement forward from 
outside. 

In a recent book describing the England of today 
written by an observant German writer, Wilhelm Dibelius, 
the following statement is made as part of a somewhat 
critical, but not unjust, account of our legal conditions : 


‘*The only people who are interested in the maintenance 
of the present unsatisfactory state of things [in civil liti- 
gation] are the members of the legal profession. . . . 
more speedy, cheaper, and simpler legal system must dis- 
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sipate something of the nimbus surrounding the judge. 
It would also injure the barrister. For this reason there 


is no change. The lawyers are more powerful than the 
law.”’ 


Is it really true that the interests of the legal profession 
lie in ‘‘the maintenance of the present unsatisfactory 
state of things’’? It is my firm belief that practising 
lawyers, both barristers and solicitors, have little to lose 
and very much to gain by reforms which will cheapen and 
improve the efficiency of our methods of litigation. To 
quote Lord Birkenhead again: ‘‘ It would not be in the 
interests of the legal profession itself should the notion 
gain ground that the law is so expensive that it no longer 
pays to contest even a reasonable case.’’ But this notion 
is fast gaining ground. The volume of litigation today 
in no way represents the public need for judicial decisions, 
and it is still dwindling. Bentham wrote of litigation that 
‘one is surprised that men are still found sufficiently 
resolute to engage in such a pursuit. There are but few 
and there would be still fewer if those who adventure in 
this lottery knew as well as the lawyers what it would 
cost and the number of adverse chances.’’? It will be 
said, perhaps, that the legal profession has done well on 
the whole since Bentham’s day; but this is because Ben- 
tham’s criticisms were followed by great legal changes, 
many of them inspired by him. Today these words of his 
are still true, and there is only one way in which lawyers 
can check the dwindling volume of work that there is for 
them to do—namely, so to improve the working of the 
courts that litigation shall no longer be a terror to those 
who need judicial decisions. 

Most solicitors and a minority of barristers do not de- 
pend on litigation for their living; there is always a great 
volume of legal work which is ordinarily independent of 
all courts of law. But a big minority of solicitors and 
most barristers try to earn their living in litigation, using 
the word in its widest meaning. It is a delusion that 
either branch of the profession thrives on the present 
system. Individuals prosper, no doubt; those, for 
instance, whom Lord Brampton once described as “‘ stall- 
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fed juniors who have not to wait till their merits are dis- 
covered. They are born to briefs as the sparks fly up- 
wards.’’ But barristers are as a rule, to continue the 
quotation, ‘‘ wretched waiters on solicitors’ favours,’’ and 
many solicitors are waiters on the favours of litigants. 
The public is periodically regaled with accounts of enor- 
mous fees paid to eminent counsel and of the large estates 
left by deceased solicitors. But these are the exceptions. 
There is much poverty in the legal profession today ; in- 
deed, there is probably more poverty and unemployment 
there than in any other profession, except, perhaps, Art 
and the Stage. The difficulties of the Bar are greater 
than those of solicitors, for it is easier for the public to 
dispense with the services of the former than with those 
of the latter. But nevertheless the growing difficulties of 
the Bar affect solicitors also, especially those who main- 
tain a staff for the purposes of conducting litigation. In 
1800, Lord Campbell, as a law student, wrote to his 
brother: ‘*‘ The impossibility of procuring any practice 
appears the greater the more I am acquainted with the 
manner in which business is conducted.’’ Lord Camp- 
bell won his way to success and used his success to redress 
many legal wrongs. But the competition in the legal 
profession, and especially at the Bar, is now much greater 
than it was in Lord Campbell’s day. In olden times young 
barristers could in certain cases buy themselves into prac- 
tice. It is recorded of Lord Chancellor Chelmsford that 
in his early days he paid £2,000 for a place in the old 
Palace Court and there ‘‘ amassed a decent income,’’ but 
not even the wealthy recruit to the Bar can today find an 
opening by such means. Nearly all barristers are depen- 
dent upon an abundant flow of work to establish them- 
selves and to maintain their position when once they are 
established. Many of the men in the front rank today 
achieved their success during the exceptional and un- 
healthy ‘‘ boom ”’ years that followed the Great War. We 
are far from any return to such conditions. Life during 
the coming decades will continue to be hard, and the 
business world and the general public, while needing the 
help of our courts as much as ever, will not have either 
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the will or the means to pay fancy prices in order to 
obtain justice. 

What are the consequences of ‘“‘the present unsatis- 
factory state of things’’? They are many. The first and 
most obvious is a reduction in the volume of litigation, 
with serious consequences to the Bar and to those solicitors 
who depend on litigation. In his recent book Lord Hewart 
has written that ‘‘ the real triumph of courts of law is 
when the universal knowledge of their existence, and 
universal faith in their justice, reduce to a minimum the 
number of those who are willing so to behave as to expose 
themselves to their jurisdiction.’’ With the deepest respect 
to a very learned and experienced judge, I find it impos- 
sible to accept this view, for it implies that there is some- 
thing blameworthy in those who ‘‘ expose themselves ”’ 
to the jurisdiction of the courts. Of the occupants of the 
criminal dock this is, of course, usually true, but there 
is nothing derogatory in appearing as a party to civil liti- 
gation. Indeed, as I have shown, the tendency of Parlia- 
ment is to compel individuals more and more to refer 
their problems to the courts of law. ‘‘It is not the in- 
dividual case that matters,’’ Lord Hewart continues, and 
therefore, presumably, we need not worry about the un- 
fortunate people who have to pay big sums in order to 
establish points of law, or who can only obtain justice by 
paying bills of costs that exceed the amounts in dispute. 

My sincere belief is that those who examine the working 
of our courts of law must take account of individual cases ; 
indeed, that they should apply as their principal test the 
fate of individual litigants under our present system. 
Hospitals could not boast of their good general record if 
even a few patients died of bad treatment. A system 
which produces the kind of results of which the True 
Stories told in this book are typical must be in need of 
reform. We cannot ignore the fact that the very features 
of our legal development in which we have been unique 
among nations, the system of judge-made law, centralised 
justice from the thirteenth century onwards (without 
which judge-made law would have been impossible), and 
so on, have resulted in the past in litigants often being 
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sacrificed to the law. The individual case has not mattered, 
but we cannot long continue in the old ways. Our civil 
courts of law should be accessible to all who need judicial 
decision. Today the public is kept away from the courts; 
as the Chamber of Commerce report truly states, ‘‘ the 
persons involved in a dispute, especially commercial men, 
will go to any length to avoid going into court.’? This 
is one of the results of the conditions of today, and one 
that is even more detrimental to the legal profession than 
it is to the public. 

A second consequence of present conditions is the great 
development of official, as opposed to judicial, means for 
settling disputes and establishing rights. This develop- 
ment is the theme of Lord Hewart’s book, and the subject 
will be dealt with in Chapter XVIII. 

A third consequence is the growing practice of settling 
disputes by voluntary arbitration. In 1897-1898, the 
General Council of the Bar declared in its Annual State- 
ment that ‘‘ delays and uncertainty deter suitors from 
seeking redress for their grievances in the tribunals of the 
country and drive them to private arbitration and other 
methods of settlement ’’; it is refreshing to see the Bar 
Council, usually immersed in technical details of profes- 
sional privilege, dealing generally with the state of judicial 
administration, but that was over thirty years ago. A few 
words on this question of arbitration may be useful here. 
Practically every commercial organisation has its own 
tribunals, and a compulsory resort to arbitration is a well- 
known feature in commercial and insurance contracts. We 
of today have become so accustomed to unofficial arbitra- 
tions that few of us pause to consider that their existence 
is in some ways a reflection upon our judicial system. I 
cannot help regarding a wholesale resort to arbitration 
as other than a criticism of our courts of law. When, for 
instance, I read year by year that the London Court of 
Arbitration is entertained officially by the Lord Mayor of 
London at the Mansion House, I cannot resist the question 
why it is that those who have voluntarily established them- 
selves as rivals of His’ Majesty’s judges have earned, 
and justly earned, such a recognition and prominence. 


ARBITRATION 828 


Recently at one of these functions the chairman of the 
London Court of Arbitration said in his speech before the 
Lord Mayor: 


°*The advantages of arbitration, as an alternative to 
legal proceedings, were now well known. It was universally 
recognised that in England, as elsewhere, the machinery 
of the law courts was comparatively slow, cumbrous, and 
costly, while arbitration was usually speedy, and inex- 
pensive.’’ 


The sole motive for arbitration is not always, it is true, 
to avoid the cost of litigation. In Germany, for instance, 
where litigation costs are moderate, arbitration is exten- 
sively resorted to, but it is more confined to questions of 
technical facts than with us. In some places, especially 
in Hamburg, it frequently happens that the independent 
arbitrator is a judge, not seldom the judge before whom 
the case would have come if fought in the ordinary way. 
The desire for such an arbitration is often prompted, both 
here and elsewhere, by a desire for simpler and quicker 
procedure than is provided by the courts and a desire to 
avoid appeals. With us today countless arbitrations are 
held which necessitate the interpretation of involved docu- 
ments and the application of difficult legal principles. If 
our judicial procedure could be reformed, I believe that 
the present widespread adoption of arbitration would tend 
to disappear. The courts of law ought to be the forum for 
the decision of disputes involving legal problems, and, if 
our laws of evidence were modified, there seems little reason 
why the ordinary courts should not also supply many of 
the needs of those in business who have disputes of fact. 
But this will never be so while the public and the trading 
community dread litigation as they do at present. 

Three factors have to be considered in connection with 
arbitration. In the first place, it is usually only available 
where the disputes between the parties have arisen out of 
certain kinds of formal contracts. The reform of our liti- 
gation procedure is required primarily in the interests of 
those whose disputes do not so arise, and they form the 
majority of those who need the decisions of our judges. 
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No arbitration is as a rule available for the man who is 
in dispute with his landlord, who is libelled by a news- 
paper, or who has been given a cheque which is not 
honoured, and soon. Arbitration merely cloaks the draw- 
backs of our present judicial system in a limited number 
of cases. It leaves untouched the difficulties of the average 
litigant in the courts of law. Secondly, arbitration some- 
times leads to worse difficulties than arise from actions in 
the courts of law, often because the arbitrators, as is 
natural, are less able in their tasks than judges would be. 
Arbitration is often but the preliminary to protracted 
litigation. The story of the arbitration in 1921 between 
the Government of Kelantan and the Duff Development 
Company, Ltd., which ended in the House of Lords in 
1928, will be familiar to all legal readers. The Lord 
Chancellor (Lord Cave) in that case stated that more than 
£5,000 had been spent in one application and one of the 
appeals. Thirdly, and this is the point that immediately 
concerns practising lawyers, and especially the Bar, 
arbitrations are very frequently conducted without profes- 
sional lawyers. In simple kinds of arbitration, or some 
cases of a purely technical nature, this is always likely to 
be so, but if our ordinary machinery of civil justice could 
be reformed so as to remove the terrors that keep the 
public away from the courts, I believe that the courts 
would receive a large part of the cases now heard in 
arbitrations and that professional legal assistance in them 
would be welcomed. 

There is, therefore, every reason why barristers and 
those solicitors in whose work litigation plays a large part 
should take a sympathetic interest in the general question 
of law reform. They would do well to consider also all 
customs and conventions which increase the cost of liti- 
gation and which are very largely under their own control. 
There are some time-honoured, but mainly self-imposed, 
customs in the legal world which considerably increase 
the expense of actions in the courts of law. There used 
to be many more. Thus fees of half a guinea used to be 
paid to barristers for their signatures on certain documents 
which had to be signed by counsel. The signatures were 
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often put on by the barrister’s clerks, and even they did 
not read the documents. These useless tolls have ceased 
and the profession has not suffered, but other not dis- 
similar rules have remained. A self-examination within 
the profession would be most useful, for some of our 
present rules of professional etiquette are difficult to 
justify. Some of the professional conventions are con- 
sistently broken by those responsible for litigation or prose- 
cutions on behalf of the Crown, so these at least need not 
be regarded as laws of the Medes and Persians. The most 
obvious rules for investigation are those under which a 
King’s Counsel can only appear in court if a junior is 
briefed with him and that the junior must automatically 
receive two-thirds of his leader’s fee. The first rule, 
though it fits in well with the needs of many kinds of 
cases, seems entirely against the modern spirit of rationali- 
sation. Often it results in sheer extravagance or waste— 
in the average County Court appeal in the Divisional 
Court, for instance, where the rules of the court debar 
more speeches than are usually made by a single counsel. 
The rule benefits the higher ranks of the junior Bar, but 
it cramps the junior King’s Counsel; more important, it 
materially increases the cost of litigation and is thus bad 
for the Bar as a whole. That it is bad for the public 
seems obvious. As to the second rule, there is a good deal 
that can be said in its favour. In a large proportion of 
cases—a heavy action with many witnesses, for instance— 
the two-thirds rule works equitably, provided that a 
reasonable fee is being paid to the King’s Counsel and 
that both counsel are present in court. There is much 
common sense in what the Chamber of Commerce report 
says on this point: 


‘* If the leader is an eminent one who commands a very 
high fee, the brief fee of the junior thus automatically 
increases, although his responsibility on the trial may be 
decreased in consequence. ... The rule that a junior 
counsel is entitled to a brief fee equal to two-thirds of 
whatever the leading counsel’s fee may be is illogical and 
one that must increase expenses. If a junior counsel, 
alone without a leader, is employed on a trial, his clerk is 
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usually satisfied with a reasonable fee, which in practice 
in most cases is not as much as, and rarely more than, 
the two-thirds of the leading counsel’s fee that he would 
get if there were leading counsel, and the junior counsel 
has the responsibility of conducting his case alone.’’ 


The report adds: ‘* We consider that the two-thirds rule 
should be abolished ’’; it admits that this would involve 
a readjustment in the present scales on which junior 
counsel are remunerated in preparing cases for trial. These 
are questions which I should like to see examined by both 
branches of the profession. Every junior who has handled 
fairly big work could tell of cases which he would willingly 
have conducted alone for twenty or perhaps fifty guineas, 
but in which, thanks to the employment of a leader, he 
has been paid sixty-six or more, although the leader has 
naturally taken the main responsibility at the trial. These 
and all kindred rules of etiquette might well be investi- 
gated as part of the endeavour to secure reform in our 
methods of litigation, and in consequence the throwing 
open of our courts to all who need them. A suggestion 
for the reform of this rule was made by the Law Journal 
(October 26, 1929), namely, that a King’s Counsel should 
always have marked on his brief ‘*‘ the amount which was 
likely to be allowed on taxation ’’—a very different figure 
in the case of well-known men from the figure now marked 
—and that he should also receive a special fee according 
to his personal standing ; the junior should have two-thirds 
of the former fee only. Such a plan would effect some 
improvement. But my belief is that this rule of etiquette 
cannot adequately be reformed by itself; it must be con- 
sidered together with the bigger question whether the rela- 
tions between barristers and solicitors or litigants should 
not be contractual. Every other professional man makes 
contracts about his fees. At present the barrister’s fee 
is a gratuity ; the junior counsel still has a little bag sewn 
on to the back of his robe, which is said to be a relic of 
the days when his fees could be put into it, thus affording 
him the comforting knowledge that he was being paid 
and at the same time saving his eyesight from the un- 
pleasant incident. 
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In 1860 (Swinfen v. Chelmsford) the courts formally 
laid it down as part of the law of England that a barrister, 
by accepting a brief, ‘‘ undertakes a duty, but does not 
enter into any contract.’’ In that action it was held that 
a barrister could not be sued for compromising an action 
without the authority of the litigant who paid him. The 
court added, however, that if the barrister ‘* intentionally 
did a wrong and acted with malice, fraud, or treachery, 
we think he would be responsible, like every other wrong- 
doer.’’ The general belief is that a barrister cannot be 
sued at all in connection with his work, so perhaps one day 
this point may be tested in the courts and more judge- 
made law be created. Three years later came the logical 
sequel, and at the instance of the same litigious lady. 
Miss Swinfen had become Mrs. Broun, but her appetite for 
judicial decisions continued. Again she fell into dispute 
with her counsel. A Mr. Kennedy had acted for Miss 
Swinfen, but had not received his fees. So he boldly sued 
the lady and her newly acquired husband. The jury found 
a verdict for Mr. Kennedy and assessed the damages at 
a big sum. In the appeal proceedings Mr. Kennedy sub- 
mitted a learned argument, but it was laid down, and has 
ever since been accepted as law, that even an express 
promise by the litigant to pay fees to barristers has no 
effect binding in law (Broun v. Kennedy, 1863). So to 
this day the rule exists that barristers’ fees are gratuities, 
not payments which can be enforced against the litigant 
or his solicitor. 

Much as I appreciate old-fashioned customs, I should 
like to see an examination into the question whether the 
rules laid down in both these cases should be reversed. 
Are they in the interest either of the public or of the legal 
profession? If the work of a barrister was placed on a 
contractual basis, such difficulties as those caused by the 
two-thirds rule would solve themselves. The barrister 
would be paid according to the nature of the work 
demanded of him. If barristers could sue for their fees, 
solicitors would be more prompt in paying them, and 
another advantage would be that undesirable kinds of 
speculative practice would tend to disappear. Again, the 
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fact that barristers were, like other professional men, liable 
in negligence would, though I do not think that many 
actions would succeed, assist to render universal the 
observance of the best traditions of the profession. 

The whole question of fees to counsel and their relations 
with solicitors could well be examined anew; with the 
question of amalgamating the two branches of the profes- 
sion I will deal later in Chapter XX. At present it would 
not be much of an exaggeration to apply to the method 
of remunerating barristers the dictum of Sidney Smith: 
‘Other rules vary; this is the only one you will find 
without exception—that in this world the salary or reward 
is always in the inverse ratio of the duties performed.’’ 
One of the numerous proposals of the Committee of Bare- 
bones’ Parliament in 1658 was that a law should be passed 
whereby ‘‘ no person shall receive in any cause wherein he 
shall be retained of counsel more than five pounds, directly 
or indirectly, nor any other thing valuable in any such 
cause. Yet nevertheless such person shall do his duty by 
giving his advice and assistance until such cause shall be 
determined.’’ Let us hope that the legal profession will 
not wait until politicians again attempt to force revolution- 
ary reforms upon it. 

Each branch of the profession has its own house to put 
in order. Barristers have at least the advantage that 
they can very largely reform themselves. Solicitors are 
restricted by Acts of Parliament, but the Legislature is 
not likely to make difficulties in giving them reforms which 
will cheapen litigation. In Chapter X. I have already 
alluded to the view of many that the whole basis on which 
solicitors charge their clients needs to be reformed. It is 
undignified and wrong that a great profession should be 
tempted to undertake unnecessary clerical and detailed 
labour in order to be adequately remunerated. In one 
High Court case in which I appeared the typed correspon- 
dence amounted to ninety-nine pages, including thirty-five 
pages of letters between the respective solicitors upon 
trivial details of procedure written after the issue of the 
writ. I used three letters only and no others were ever 
referred to at the trial. Yet the collecting, copying, and 
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checking of all this correspondence must have cost a con- 
siderable sum and it is out of such kind of labour that 
solicitors derive much of their remuneration. There is 
little to add to what Lord Birkenhead wrote on this 
subject in his ‘‘ Law, Life, and Letters ’’: 


‘*The fundamental conception underlying the various 
rules applicable to costs is that they are the reward of 
services mainly of a clerical nature. ... Time spent in 
writing, in reading, and other clerical operations finds its 
way into the bill, but time spent in thought does not. In- 
deed, it may actually diminish the bill. . . . The master’s 
brain-work is paid by the labour of the clerk’s pen.’’ 


This was no new discovery. In the ‘‘ Plan for the 
Amendment of the Law ”’ that Sir William Harcourt wrote 
in 1871, he said: 


‘** Of all the vices which exist in our legal system, there 
is none more mischievous than the absurdity of the prin- 
ciples upon which the remuneration of solicitors is now 
settled. The plan of paying solicitors, not by the value 
of the end accomplished, but by the amount of the work 
they are able to create, renders that important class of the 
profession almost perforce antagonistic to the reform and 
simplification of the law.”’ 


Mr. Spence makes similar comment: ‘No doubt the 
whole system of solicitors’ costs ought to be overhauled. 
At present it is ridiculously illogical.’? One of the reme- 
dies suggested by the Chamber of Commerce is worth con- 
sidering—namely, that ‘‘if a lump sum fee could be fixed 
ad valorem, it would enable litigants in small cases to 
know what an action would cost more than at present and 
would save many taxations of costs.’’ Seeing that this 
particular defect in our legal system has been prominent 
in the eyes of leading lawyers for sixty years, it would 
scarcely be unreasonable to hope that the period of gesta- 
tion for reform will soon be over. Today, as Lord Birken- 
head also wrote, the public is charged by solicitors a high 
rate for mechanical clerical services, but ‘‘it does not 
realise that it is frequently not charged at all for the real 
service rendered.’’ A solicitor today receives practically 
nothing for thinking whether it is wise for his client to go 
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to law, but he gets well paid if his clerk makes an elaborate 
brief for counsel, much of which is often but a repetition 
of what is to follow in the proofs of witnesses. Counsel 
must read the latter, so often they do not read the former; 
but the litigant pays for both, and only thus can the 
solicitor be properly remunerated. I remember some years 
ago receiving in a County Court action a full statement 
of the facts on three separate occasions: once to draft the 
particulars of the claim, a second time for an advice on 
the evidence to be called, and a third time for the trial. 
Presumably the solicitors were paid for drawing up each 
of these three briefs; presumably, also, they considered 
that was the only way in which they could be adequately 
remunerated for their work. 

The Law Society would do well to examine the rules 
governing the remuneration of solicitors in litigation and 
apply to Parliament for authority for necessary reforms. 
At the same time, I should like to see the General Council 
of the Bar tackling the question of counsel’s fees. Then 
representatives of the two branches of the profession might 
well meet to investigate all problems of this nature that 
concern both. A joint committee could suggest reforms 
which would greatly cheapen litigation and thus, by help- 
ing to remove the public dread of the courts, increase the 
volume of work. It is probable that, if the two branches 
of the profession turned their minds to these problems, an 
interest in the wider problems of law reform, such as those 
discussed in this book, would slowly grow. 

Another problem that both branches of the profession, 
but especially the Bar, would do well to consider is that 
of numbers. The profession of the law, and again the Bar 
especially, seems to have an ever greater attraction for 
young men and women. But it is gravely overcrowded, 
and serious effects are resulting. I have a horror of 
statistics, for in clumsy hands they can be made to prove 
almost anything. Every year on an average 828 men and 
women are called to the Bar and about 400 men and 
women are admitted as solicitors. The report of the Law 
Society for 1930 states that the present membership of the 
Society is the highest in its history. Many men and 
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women become qualified as barristers for social, educa- 
tional, or other reasons, without ever intending to practise. 
Large numbers also become barristers with the intention 
of practising outside this country. Even among those 
barristers who have professional addresses near the Law 
Courts a considerable proportion do not practise. So 
figures are dangerous. But after making all due deduc- 
tions, it seems obvious that admissions to the legal profes- 
sion at the present rate must raise grave problems. The 
average numbers called to the Bar have not greatly in- 
creased since the Great War, but a far higher proportion 
try to practise in this country, and the figures of those who 
intend to practise are the only figures that matter. It is 
recorded that in 1780 there were in all thirty-two King’s 
Counsel and Serjeants-at-Law and about 250 other 
barristers. When Lord Westbury (Sir Richard Bethell) 
became a Queen’s Counsel (1840) he had only sixty 
competitors. ‘Today there are nearly 300 King’s Counsel, 
and the name of the juniors who hope to practise is legion. 

The serious aspect from the public point of view of this 
professional overcrowding is indicated by the following 
statement in the Law Journal (October, 1928): ‘* The 
number of barristers and solicitors is increasing, while the 
number, and still more the quality, of the cases is diminish- 
ing by steady and quite perceptible degrees.”’ 

Wholesale education, regardless of the scope for the edu- 
cated product to earn a living, is in accordance with the 
ideas of the time; but I have long been convinced that 
barristers and solicitors should follow the example of brick- 
layers and miners, and at least for several years limit the 
number of practitioners in the profession. Today the 
tendency is for lawyers to be proud of thei swelling 
numbers and for the successful to provide more and more 
scholarships to encourage recruits. But those responsible 
in the Inns of Court and the Law Society for admitting 
recruits to the legal profession have upon them a heavy 
responsibility, if it is true, as I believe, that the existing 
congestion has unfortunate results. As Thomas Hobbes 
wrote in his ‘‘ Dialogue of the Common Laws,”’ nearly 
three centuries ago, ‘‘ for the multitude of attorneys, it 
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is the fault of them that have the power to admit or refuse 
them.”’ 

Conditions have changed a good deal in my own com- 
paratively short experience in the law. Before the Great 
War it was not difficult, even for junior barristers just 
called to the Bar, to gain valuable experience by holding 
briefs gratuitously for their older and busier colleagues— 
** devilling,’’ as it is called. About the year 1912 Lord 
Gorell wrote that ‘‘I fancy that it is more difficult now 
to find opportunities for devilling than it was in my day ”’ 
(1874). Today the fledgling who obtains opportunities to 
work even without pecuniary reward is considered fortun- 
ate. The congestion in the Temple is so great that it is 
difficult for the young barrister to find a seat in any 
chambers where work is to be found. I understand that 
pressure of numbers is also felt seriously among young 
solicitors. 

What are the results of an excessive number of would-be 
practising lawyers? In “‘ Gulliver’s Travels,’’ Gulliver thus 
describes our legal system to the Horse-King of the 
Houyhnhnms : 


‘* The numerousness of those that dedicated themselves 
to this profession were such that the fair and justifiable 
advantage and income of the profession was not sufficient 
for the decent and handsome maintenance of multitudes of 
those who follow it. Hence it came to pass that it was 
found needful to supply that by artifice and cunning which 
could not be procured by just and honest methods.”’ 


The point loses nothing by coming from a writer of two 
centuries ago. It is not a pleasant subject, but there is 
an underworld of the law that is as unattractive and as 
dangerous as any other underworld. It is only necessary 
to visualise a lawyer’s temptations to see that a wide- 
spread inability among lawyers to make a living honestly 
is a real danger to the general public. Rather than give 
evidence myself, I would once more quote Sir Frederick 
Pollock : 


‘*The only professional abuse short of actual malversa- 
tion, which is both facile and frequent, is that of encourag- 
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ing speculative and unsubstantial claims for the sake of 
making costs. ... There is a real evil.’’ 


I would only add that to encourage the defence of a 
sound claim is equally as bad. Of the profession generally 
it is happily true that, quoting ‘‘ Bleak House’’ once 
more, ‘* there is not an honourable man among its practi- 
tioners who would not give, who does not often give, the 
warning ‘suffer any wrong that can be done you rather 
than come here.’’’ But present conditions increase con- 
siderably the lawyer’s temptation to encourage bad litiga- 
tion. 

It would be useful if the four Inns of Court and the 
Law Society would examine this question of numbers and 
also the question whether more could not be done to 
eliminate from intending students those who are not likely 
to prove assets to the profession. As to the Bar, I would 
suggest that not all those who are ‘‘ called’’ should be 
entitled to practise. It is a comparatively modern idea 
that all barristers should be allowed to practise in all 
courts of law. There are records to show that at the end 
of the sixteenth and the beginning of the seventeenth 
centuries none were allowed to draw pleadings or to plead 
in the King’s courts save those who had been barristers 
for five years and who had continued during those years 
to study the law. I would suggest that a mere qualifica- 
tion as barrister-at-law should no longer entitle any man 
or woman to practise, but that a practising certificate, on 
the lines of a solicitor’s annual certificate, should be neces- 
sary, and that to obtain this a barrister should have passed 
through a considerable period of apprenticeship with an 
approved barrister of standing and experience. Such a 
change would not only reduce congestion; it would also 
raise the standard. In the days before the modern faith 
in examinations had become general, barristers could only 
learn their profession by a long apprenticeship. It is much 
to be regretted that this feature of the old system was ever 
allowed to become optional. The pendulum has swung 
full length since the time of Blackstone. One of the few 
subjects on which he was an ardent reformer was legal 
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education. He protested against ‘‘ the custom of dropping 
all liberal education as of no use to students in the law, 
and placing them in its stead at the desk of some skilful 
attorney in order to initiate them early in all the depths 
of practice and render them more dexterous in the 
mechanical parts of the business. ... If practice be the 
whole he is taught, practice must also be the whole he will 
ever know.”’ Blackstone was right; mere apprenticeship 
without theoretical study must be inadequate. So Black- 
stone urged ‘‘ that those gentlemen who resort to the Inns 
of Court with a view to pursue the profession will find it 
expedient, wherever it is practicable, to lay the previous 
foundations . . . in one of our learned universities.”’ 

Today only theoretical education is compulsory for the 
budding barrister, and some barristers begin to practise 
without ever coming into contact with those who, by their 
example, would teach them proper professional standards. 
This problem used to be a source of considerable anxiety to 
Dr. Blake Odgers, Director of Education for Bar students 
till shortly after the Great War. I long enjoyed Dr. Odgers’ 
friendship, and it was he who first set my youthful mind 
thinking on this aspect of the problem. Dr. Odgers used 
to give lectures on legal etiquette, where recruits would 
be told, for instance, that it was wrong to take a brief 
marked ‘ ten and one,’’ when it was obvious that the fee 
would only be paid if the action were successful, or to 
take one marked “‘ five and one’’ with the assurance that 
it would be altered to ‘‘ fifteen and one ”’ if the client won, 
and so on. But what could a few voluntary lectures 
achieve? The only sound way of learning the standards 
of a profession is to be in constant contact with those who 
practise it creditably. If ‘‘ reading in chambers ”’ were 
made an essential condition to the grant of a barrister’s 
‘‘ practising certificate’’ (as a long period of articled 
service is compulsory for a solicitor) there would be a 
great improvement in standards and at once the problem 
of numbers would be largely solved. I believe that many 
eminent barristers are of this opinion. Sir Leslie Scott, 
K.C., one of today’s giants of the law, recently stated in 
an interview : 
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**In my early years no young man starting at the Bar 
would fail to become a pupil of a junior barrister in good 
practise. I hear that this custom is now not so generally 
observed. I think it ought to be, and that possibly the 
Inns of Court should make this ‘reading in chambers’ 
compulsory. The mere passing of the examinations is not 
enough. Examinations make no pretence to teach the 
etiquette and rules of honour of the profession. A young 
man can only learn these by association with barristers of 
standing.”’ 


The Law Reform Committee of Barebones’ Parliament 
reported in favour of a rule that ‘‘ counsellors at law ’’ 
should not be allowed to practise until they had taken 
this oath: 


‘‘T will not wittingly advise ... or consent to the 
putting in any plea ... with intent to delay any suit. 
I will not advise the commencing, prosecuting, or defend- 
ing of any cause which in my own judgment and conscience 
I do think unjust. I will to the best of my skill advise 
my client that which I judge to be the speediest course 
and with least charge . . . I will not knowingly misinform 
or deceive any court. .. .”’ 


After nearly three centuries the need for securing the 
observance of a high standard of honour in the profession 
is greater than ever, because people of small means use 
our courts more than in olden times. Lord Campbell once 
said in a reported judgment of 1854 that ‘‘ all members 
of this honourable profession are not honourable ’’ (Dooly 
v. Great Northern Railway Co.). When reading the ° Life 
and Times of Aaron Burr’”’ (by James Parton), the man 
who shot the great Alexander Hamilton in a duel in 1804, 
I came across and noted down the following excellent 
account of ideal and other lawyers: 


‘‘ Lawyers may, perhaps, be divided into three classes. 
To the first belong the great souls who love justice and 
who love law as the means by which justice is done. .. . 
The second class comprises the majority of practitioners 
whose single consideration it is to serve their clients by 
all the means which the Bar stamps legitimate. If they 
triumph, it is well, whether justice triumphs with them 
or not, whether their triumph is due to a recognised legal 
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trick or to a right interpretation of law. The third class 
are simply unscrupulous. They hang upon the outskirts 
of the profession and prey upon its offal. It is their trade 
to assist, to protect, and to deliver villains. To be a 
lawyer of the first description, and to excel in it, demands 
a broad, comprehensive, noble understanding. The 
second class requires a quick, acute intellect, tact, adroit- 
ness, self-possession, and great physical stamina, together 
with a certain moral obtuseness which enables a man to 
do in his professional what he would not do in his private 
capacity. The third kind of lawyer is merely a scoundrel.”’ 


Conditions today are making it more difficult than ever 
to maintain the highest standard of professional honour. 
To secure that we shall have more of Parton’s first class 
of lawyers and that none of us falls below his second class, 
the first need is that the profession should tackle the ques- 
tions of the number of recruits and their professional 
apprenticeship. 

To return to the general theme of this chapter: the two 
branches of the legal profession, conscious of the failure of 
their predecessors to support much needed reforms, should 
get together and explore all avenues of possible changes 
which will improve the working of the machinery of private 
law. Some have said that lawyers will never reform them- 
selves. Mr. H. G. Wells, for instance, has written that 
‘*no human legal system has ever voluntarily abolished 
itself in favour of another.’’ That is not true, as the 
great reforms of the past were brought about mainly by 
lawyers, though they were the few acting against the 
general feeling of the mass of their brethren. In 1871 Su 
William Harcourt wrote: 


** You might just as well expect a man to lift himsel: 
up in a basket as ask the lawyers by themselves to reform 
the law. It is the public who must lift up the basket 
with the lawyers in it.”’ 


Bentham was even more sarcastic. ‘‘ Barristers,’’ hi 
wrote, ‘‘ are so called, a man of spleen might say, fron 
barring against reforms. ... It is as impossible for : 
lawyer to wish men out of litigation as for a physician t 
wish them in health ’’—Bentham apparently held a lov 
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opinion of all professional men. But, whatever their 
merits and sins, professional men generally are certainly 
the better for periodically receiving cold blasts of criticism 
from outside. If today a Bentham or a Michael Angelo 
Taylor would arise to analyse and criticise our legal 
methods, nothing but good would follow. But it would 
be far better, both for the law as a science and for the 
legal profession, if reform could be urged by practising 
lawyers rather than be forced from without, for once 
politicians become convinced that law reform is necessary, 
the probability is that rash and unsound reforms will be 
carried through. If reasonable changes are not advocated 
from within the profession, lawyers will have a poor case 
in resisting reforms that will do harm and be out of keep- 
ing with the principles of our legal development. This 
danger was realised by our predecessors. Thus, for instance, 
we find Fitzjames Stephen writing a pamphlet in 1851, 
just before the Common Law and Chancery Procedure 
Acts, in which he said: ‘* The evils and abuses which most 
undoubtedly are rampant in our legal system must be 
fearlessly encountered, and if they are not met by lawyers 
themselves, the public will come in, and it is very probable 
that by one effort of crude legislation the very foundation 
stones of English law may be overthrown with the unpity- 
ing hand of ignorance.’’ Stephen described the result of 
the evils and abuses then existing in these words: ‘‘ The 
Bar as a distinct profession apparently totters on its 
foundation. . .. It is probable that the profession never 
before at any period of its history was in such a state of 
atrophy as at present.’’ These words were written soon 
after the creation of County Courts had drawn off a good 
deal of work that used to go before the superior courts. 
But none the less the Bar, if it tottered, did not fall from 
its foundations. The reforms of the time gave a new lease 
of life to litigation. Those reforms may seem meagre to 
us now, but they were considerable in the circumstances ; 
and they were the work of lawyers. Had the legal world 
of that time not contained great thinkers who could both 
see the need for reforms and supply the ideas for a new 
system, then, in Stephen’s words, ‘‘ the unpitying hand 
23 
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of ignorance ”’ would probably have found its opportunity. 
There is a lesson here for us of today. 

I have endeavoured in this book to show that practising 
lawyers have little to lose and a great deal to gain by 
drastic law reform. I firmly believe that the simplification 
and cheapening of legal procedure would be a great bless- 
ing, both to the public and to the legal profession. 
Lawyers today as a class are not thriving upon present 
conditions. That element of mystery which overhangs 
the working of the courts and the expense and delay which 
is still proverbial are both causing an acute diminution 
in the volume of litigation. But many lawyers today, as 
of old, think that the profession would suffer if the system 
were made more simple and more efficient. Leslie Stephen, 
writing of the days of Bentham, said that ‘‘ lawyers of 
all classes had a common interest in multiplying suits 
and complicating procedure; and thus a tacit partnership 
had grown up which he [Bentham] describes as ‘ Judge 
and Co.’’’ The same thought is to be found in many 
other writers. Thus the elder Mill wrote: ‘‘ What they 
[the lawyers] have endeavoured from an early date to 
create and establish in the minds of their countrymen is 
a belief that it is criminal even to express blame of them 
or their system. The belief has grown into one of the 
most rooted principles in the minds of the more opulent 
classes of Englishmen.’’ And in our own day Sir Edward 
Parry has written that ‘‘it is the essence of a profession 
that it should be mysterious and incomprehensible, other- 
wise the common herd would not respect it and pay its 
fees.”’ It is my firm belief that this mental attitude is as 
detrimental to the interests of any profession as it is bad 
for the public. 

In an early chapter I have said that on the whole 
lawyers in this country are more popular than they are 
in any country. But the profession will alienate the public 
if it does not supply the true needs of the time. No one 
expects a return to the attitude of Jack Cade and Dick 
the Butcher, whose way to popularity, according to 
Shakespeare, was to raise the cry: ‘‘ The first thing we 
do, let’s kill all the lawyers.’’ We are not likely to follow 


the French National Convention, which first decreed the 
guillotine for all lawyers and then modified its sentence to 
one of suppression; nor the Legislature of Connecticut, 
which in 1698 passed laws against lawyers in company 
with drunkards, keepers of disorderly houses, and other 
people of ill-fame. But none the less, once the public 
realises that cheaper and quicker justice can be obtained, 
much mercy is not likely to be shown to those who block 
the way. The bedrock fact is that the public is alive, as 
the report of the London Chamber of Commerce and many 
other events clearly show, to the necessity for law reform. 
Parliament is busy with other matters, but even the 
Parliament of today may be aroused. 

No reasonable person today would expect the House of 
Commons to listen to a six-hour speech on law reform, 
though the House did so on February 7, 1828, when Henry 
Brougham moved his famous motion: 


‘* That an humble address be presented to His Majesty, 
praying that he will graciously be pleased to issue a Com- 
mission for inquiring into the defects, occasioned by 
time and otherwise, in the laws of this realm of England 
as administered in the courts of common law, and the 
remedies which may be expedient for the same.”’ 


That great speech, which, by the way, only called forth 
from Jeremy Bentham the ungrateful comment that the 
mountain had been delivered of a mouse, was the starting- 
point for many great reforms. Lord Campbell in his 
bitter way said of the speech that ‘‘I cannot say that it 
would be justifiable to condemn anyone actually to read 
it through, unless as a punishment for some grave delict.”’ 
Frankly, I would like every embryo lawyer to be made 
to read it through as part of his legal education; and if 
that is too much to demand—it fills 237 columns of Han- 
sard—I would make every law student learn by heart 
Brougham’s great peroration : 


‘¢Tt was the boast of Augustus that he found Rome of 
brick and left it of marble. But how much nobler will 
be our Sovereign’s boast, when he shall have it to say that 
he found law dear and left it cheap; found it a sealed 
book, left it a living letter; found it the patrimony of the 
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rich, left it the inheritance of the poor; found it the two- 
edged sword of craft and oppression, left it the staff of 
honesty and the shield of innocence.”’ 


Could some of the spirit of those days be revived, could 
a few barristers and solicitors of undisputed standing be 
determined to work for the reform of their own house 
before the reform of other people’s, great progress would 
soon be achieved, and it would no longer be true that we 
have fewer law reformers today than in most ages of the 
past. The words of Sir Courtenay Ibert that I have 
quoted at the head of this chapter apply today just as 
much as to 1901, when they were written. 


CHAPTER XVII 
“THE PERFECTION OF REASON ” 


*“'We may talk of our excellent institutions, and excellent 
they certainly are, though I wish we were not given to so much 
Pharisaical praising of them.’’—Lorp BrouGHamM. 

‘“* At a moment when the pecuniary enterprises of the country 
were covering the world ... the common law courts of the 
country seemed constantly occupied in the discussion of the 
merest legal conundrums, which bore no relation to the merits 
of any controversies except those of pedants, and in the direc- 
tion of a machinery that belonged already to the past.’’—Lorp 
BOWEN. 

** The old judicial machinery appeared to be devised with the 
view of creating useless expense; but both branches of the pro- 
fession profited by it, and things were allowed to go on without 
protest.’’—Sir JoHn Ho.wams. 

‘‘It was the contrast between the smug complacency and 
respectability of the court and the ruin which it brought upon 
all persons and things which it got within its grasp which in- 
spired Dickens’ pen.’’—PROFESSOR HOLDSWORTH. 


I nore that the earlier chapters of this book have created 
the impression that I am not wanting in respect for our 
legal traditions. I am no legal revolutionary, nor am I 
blind to our immense debt to the great lawyers of the past 
who have built up our legal system. The virtues of that 
system are great indeed, and great they always have been. 
But at all times reforms have been necessary, and reforms 
are necessary today. In fact, at the present day there is 
a greater need to emphasise our legal deficiencies than 
to glory in our virtues or our traditions. 

I fully realise the limitations of the argument that oppo- 
sition to reforms must be wrong because other reforms of 
the past have not produced the evils expected of them 
at the time. On that line of argument one would never 
oppose any change, however reckless or impracticable. 
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Similarly, it is not conclusive proof of the error of those 
who in bygone times extolled the conditions of their day 
to show that their descendants have had to deal drastically 
with those conditions. It is stimulating and encouraging 
to compare experience with prophecy, but it is also 
salutary to compare praise with reality. The latter is our 
great need in the law today. We need to hear less about 
the majesty of the law and more about the cost of litiga- 
tion. Nothing will make us realise this need better than 
a comparison between legal conditions of the past and the 
praise bestowed on those conditions at the time. 

The practical lawyer, and even the law student, of today 
pays little attention to the writings of Blackstone (1728- 
1780), but those writings, with all their somewhat unctuous 
glorification of the law of his day, had deep influence on 
his own and the succeeding generations. But we of to- 
day may perhaps feel gratitude for Blackstone’s ‘‘ Com- 
mentaries’’ on the ground principally that they fired 
Jeremy Bentham to turn his great intellect to the enormous 
need for law reform. Blackstone was, as Dicey wrote of 
him, animated by a “‘ desire to fix a reasonable ground for 
the pettiest customs, or to palliate habits which do not 
admit of defence ’’; this led ‘‘ him occasionally to forget 
the common sense characteristic of his time.’’ The very 
complacency of Blackstone compels us to analyse the 
practical legal conditions of his day. Similarly, we can 
benefit by testing the merits of earlier authorities, who 
could see little but virtue in the legal conditions of their 
time. For hundreds of years our great lawyers have 
written eulogies upon our law and our legal system, and 
yet we find, if we search, that the conditions of their time 
were such that drastic changes were necessary. This is 
the theme that this chapter will endeavour to prove, in 
order to emphasise the drawbacks of professional Toryism 
with which the last chapter dealt. 

In the seventeenth century Sir Matthew Hale wrote in 
his ‘*‘ History of the Common Law ’’: 


‘‘It is not only a very just and excellent law in itself, 
but it is singularly accommodated to the frame of the 
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English government and to the disposition of the English 
nation, and such as by a long experience and use is, as it 


were, incorporated into their very temperament, and in 


a& manner become the complexion and constitution of the 
commonwealth.’’ 


There is, of course, much truth in this panegyric, but 
we must see to what extent it was anything like the whole 
truth. Hale himself gave us the explanation for this un- 
questioning praise of contemporary legal conditions. In 
his ‘Of the Amendment of the Law’ he wrote: ‘* By 
long use and custom men, especially that are aged and 
have been long educated to the profession and practice 
of the law, contract a kind of superstitious veneration of 
it beyond what is just and reasonable.’’ Those words 
apply to all ages. 

For unquestioning complacency few legal writers can 
rival Coke. At a time when, in the words of Fitzjames 
Stephen, there were ‘‘ great defects in the criminal law as 
it then stood, and especially crudity and meagreness of its 
provisions,’’ and when our civil law and procedure were 
failing to supply the needs of the day, Coke went so far 
as to write in the second part of his ‘‘ Institutes ”’: 


‘*The common law... is the absolute perfection of 
reason... . So dangerous a thing is it to shake or alter 
any of the rules or fundamental points of the common law, 
which in truth are the main pillars and supporters of the 
fabric of the commonwealth. ... The common law 
provideth for expedition of justice.” 


Nearly two and a half centuries later Chief Baron 
Pollock wrote, two years after the end of his long judicial 
life, that ‘‘ the common law of England is really nothing 
more than .. . the highest good sense.’’ From 1628 to 
1868 and onwards into the 1980’s the panegyrics continued, 
without any reference to the defects of the times or to the 
need for change. Even Dr. Holdsworth, steeped as he 
is in knowledge of our legal past, wrote in 1928 that “ the 
common lawyers, helped by their system of case law, have 
always kept sufficiently in touch with changing needs and 
circumstances, and with the main currents of public 
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opinion, to adapt the machinery of the law and its rules 
to suit new needs and circumstances.’’ 

Nothing should make us more ready to accept law re- 
form today than to realise that throughout our history 
this emphasis upon our legal blessings—and I am not be- 
littling them in any way—has been given when conditions 
existed which subsequent generations have learned to 
regard almost with horror. 

One obvious consideration presents itself at once. If 
the old common law was the “‘ Perfection of Reason,’’ even 
the legal student in his first year must surely wonder why 
it was that equity came into being at all. Why was it 
that the Court of Chancery became from the end of the 
fourteenth century a court to which came suitors who 
could get no redress from the courts of common law? 
Other countries did not find it necessary to develop a sub- 
sidiary legal system alongside their ordinary law. If the 
common law and the procedure for declaring it had been 
more adaptable and less bound by rules of its own making, 
there would never have been that consistent need to appeal 
to the King in his Chancery, out of which appeals equity 
grew as a supplementary legal system. 

The famous dispute in 1616 between Chief Justice Coke 
and Lord Chancellor Ellesmere nad its origin in the giving 
by the Court of Chancery of equitable relief against 
certain judgments of the common law courts, which judg- 
ments were far from meting out Justice. The controversy 
could never have arisen if the common lawyers had shown 
themselves more ready to deal with the real merits of 
practical problems as they arose and less interested in 
maintaining their own traditions, less convinced that their 
own true interests lay in preventing change. One can 
understand the attitude of the men of the old common 
law ; they saw starvation in reform, whereas then, as now, 
if there was starvation, it was probably because of the 
absence of reform. So great a thinker as Coke’s great 
rival, Bacon, wrote that an amalgamation of common law 
and equity would inevitably result in the swamping of the 
settled maxims of the common law by equitable principles. 
There would have been no swamping if unity had been 
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brought about earlier; there has been none since 1878, 
when the two systems were brought together. But the 
conflict between law and equity continued down to the 
time of the Judicature Acts. Thus in 1858, for instance, 
the Master of the Rolls, as an equity judge, decided a case 
(Dixon v. Gayfere, No. 1) about the title to land obtained 
through a succession of trespassers for a period of over 
twenty years. In 1865 (Asher v. Whitlock) a similar point 
was taken to the common law court of appeal where Chief 
Justice Cockburn gave a ruling that was in contradiction 
to that of 1858. When this decision of 1858 was men- 
tioned to him, he said: ‘‘ The Master of the Rolls may be 
right in equity, but I doubt his being right in law.”’ 

As a matter of fact, despite the postponement for two 
centuries of this great reform of bringing the two systems 
of law together, the common law only maintained itself 
by gradually adopting, especially in the time of Lord 
Mansfield, many equitable principles and by spasmodic 
purgings forced upon it by Parliament. None the less, 
down to 1878 England had to maintain two separate legal 
systems, each with its own machinery, each jealous of its 
own privileges. 

The best description I have ever come across of the func- 
tions of the two systems and of the consequences of their 
jealousies is that of Lord Bowen : 


‘* The principles on which the two jurisdictions adminis- 
tered justice were unlike. The remedies they afforded to 
the suitor were different; their procedure was irreconcil- 
able. They applied diverse rules of right and wrong to 
the same matters. The common law treated as untenable 
claims and defences which equity allowed, and one side 
. . . gave judgment which the other side restrained a 
successful party from enforcing. . .. The common law 
had no jurisdiction to prevent a threatened injury; could 
issue no injunction to hinder it; was incompetent to 
preserve property intact until litigation which involved 
the right to it was decided; had no power of compelling 
litigants to disclose what documents in their possession 
threw a light on the dispute, or to answer interrogatories 
before the trial. In all such cases the suitor was driven 
into equity to assist him in the prosecution of a legal claim. 
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** The Court of Chancery, in its turn, sent parties to the 
law courts whenever a legal right was to be established, 
when a decision on the construction of an Act of Parlia- 
ment was to be obtained, a mercantile contract inter- 
preted, a point of commercial law discussed. Suits in 
Chancery were lost if it turned out at the hearing that the 
plaintiff, instead of filing his bill in equity, might have 
had redress in a law court; just as plaintiffs were non- 
suited at law because they should have rather sued in 
equity, or because some partnership or trust appeared un- 
expectedly on the evidence when all was ripe for judgment. 
Thus the bewildered litigant was driven backwards and 
forwards, from law to equity, from equity to law. The 
conflict between the two systems and their respective 
modes of redress was one which, if it had not been popu- 
larly supposed to derive a sanction from the wisdom of 
our forefathers, might well have been deemed by an im- 
partial observer to be expressly devised for the purpose of 
producing delay, uncertainty, and untold expense.”’ 


These words from one of the greatest of Victorian judges 
should be a warning to those who, only seeing the good 
side of our legal system, cannot bring themselves to face 
the need for drastic reform. These words should cause 
an uneasy, self-examining spirit in those who would emu- 
late Coke and Blackstone today, and they are many. 

It is difficult in this book to look at all closely into the 
old common law, much as I should like to do so in order 
that we could judge whether Coke was right or whether 
Lord Chancellor Chelmsford, so late as 1868, was more 
correct in writing of ‘‘ the narrow spirit and rigid technical 
rules of the common law.”’ The difficulty is that through- 
out this book I have been anxious to avoid technical 
terms and legal subtleties which laymen will not under- 
stand. To describe in ordinary language the law or the 
procedure of our courts in the sixteenth to nineteenth 
centuries is a task that is almost impossible. Those who 
wish to explore further could not do better than study 
Mr. Ralph Sutton’s book on ‘‘ Personal Actions at Com- 
mon Law.’ It is not easy reading, but the very difficulty 
of the task is strong evidence that the system it expounds 
was not “*‘ the Perfection of Reason.’’ And those who read 
this book would do well to ponder over these words in 
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Lord Atkin’s preface: ‘The period in which the system 
of pleading flourished which the author expounds was one 
in which nearly the whole of our commercial law, most 
of the law of contract, and most of the law of torts was 
developed.’’ The difficulties and expense of litigation in 
those times can scarcely be imagined. 

Up till 1852 the procedure for conducting a common law 
action was in essentials that of bygone centuries. As Lord 
Brougham told the House of Lords, when on February 9, 
1852, he introduced the Common Law Procedure Bill: 
** Though times had changed, yet the forms of procedure 
were still the same; the ancient system had remained.”’ 
The system then in force contained relics from about the 
twelfth century, when King’s courts were struggling 
against feudal, ecclesiastical, and merchant courts to win 
all litigation for themselves and thus to oust jurisdictions 
which did not come under the royal power. The system 
also showed traces of the time before handwriting had 
become general among the learned, and when there were 
no written pleadings to explain a party’s case to the court. 
To quote a passage from one of Dr. Holdsworth’s many 
volumes on the ‘‘ History of English Law ’’: 


‘*The main outstanding features of the law of procedure 
and pleading had been fixed by the end of the thirteenth 
and the beginning of the fourteenth century. . . . Before 
the close of the mediseval period it was already becoming 
inadequate to the new needs of a more complex society.”’ 


It remained inadequate for centuries, so that more and 
more work passed into the equitable Court of Chancery, 
which in its turn slowly became infected with the rigidity 
and over-technicality of the common law courts. 

The old common law procedure centred round a number 
of original writs from which the suitor had to select the 
one applicable to his case. If the wrong writ was selected, 
disaster was the inevitable result. If no writ was suitable, 
the common law courts could give no remedy. In Mait- 
land’s words, ‘‘forms of action’? were ‘‘the core of 
English law.’? Dr. Jenks tells us that so early as the 
latter part of the thirteenth century ‘“‘ there were com- 
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plaints in Parliament of suitors being turned away empty- 
handed because there was no writ to suit their cases.’’ 
So early as 1275 Parliament had to intervene to order the 
issue of new writs. Common lawyers of old were experts 
in the art of twisting the facts of a case into one of the 
recognised forms of action, or, if they were acting for a 
defendant, in ignoring the real merits of the dispute and 
obtaining victories upon technical points on the ground 
that the writ did not cover the case. 

The courts leant attentive ears to the most technical of 
pleas. It seldom shocked a common law court that, as a 
result of their decision, wrongs were without remedies. 
To take one instance only, the common law had a Writ of 
Account, but judicial precedent had imposed the restric- 
tion that this should be available only against a bailee— 
namely, a man to whom goods or money had been en- 
trusted. So the common law could not, for instance, 
help a man to get possession of money or other property 
which had been left him by will; the executor who refused 
to deliver was not a bailee, so the Writ of Account was 
not suitable. Even when new writs were invented, the 
common lawyers surrounded them with many of the 
mysteries and technicalities of the old ones; they called 
them actions ‘‘ on the case,’’ meaning that the new were 
analogous to the old and must be handled accordingly, 
when in fact they were often quite different. Thus the 
old ‘‘ Writ of Trespass ’’ gave a remedy to a man for a 
wrong inflicted upon his person or his property. The new 
‘Writ of Trespass on the Case’’ gave a remedy when the 
wrong was against a man’s reputation; out of the latter 
has grown our modern law of libel and slander, but there 
is in reality very little similarity between damaging trees 
on a man’s estate and calling him a liar. 

To avoid the technicalities and difficulties of one very 
necessary action, the ‘‘ Real Action’’ for ejection, the 
lawyers invented a purely fictitious form of action. 
Originally two obliging friends leant their names as parties 
to the action, as this was found to simplify matters. Later 
even the use of the friends’ names became unnecessary, 
and the famous John Doe and Richard Roe, unreal 
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characters, were employed as parties to the action. Thus 
were actions conducted in which title to land was in ques- 
tion. 

‘* Fictions ’’ have played a large part in the development 


of English law. Indeed, to quote again Professor Holds- 
worth : 


Our ‘‘ procedure was perhaps the most artificial, and 

the most encumbered with fictions, that any legal system 
has ever possessed. In all its branches the older machinery 
and the older rules survived, but they were overlaid by 
a mass of technical rules of practice, in which was con- 
tained the real working rules which guided the suitor. 
The procedure of the common law, as it emerged at the 
close of the eighteenth century, consisted of so complicated 
a mass of rules of all dates, and of so many fictions and 
dodges to evade inconvenient rules, that the task of erect- 
ing upon its foundations a rational system was long and 
complicated. ... It taxed the strength and ability of 
three able bodies of commissioners.”’ 


To quote another authority, the late Mr. J. A. Strahan: 
** The collusive action and the false assumption, supported 
when necessary by perjury and protected by the court, is 
one of the oldest of legal institutions.”’ 

When the reporting of judicial decisions began, what 
was the main object of the reporters? Let Maitland 
answer : 


‘*The spirit of the earliest Year-Books will hardly be 
caught unless we perceive that instruction for pleaders, 
rather than the authoritative fixation of points of substan- 
tive law, was the primary object of the reporters.’’ 


In simple language this means that the reporters of 
those times concentrated mainly upon the technicalities 
of procedure rather than upon the actual law. They knew 
what the system needed. To try to explain the intricate 
rules for litigation was more needed than to try to make 
the law itself clear. The technicalities of pleading, the 
describing of a party’s case in proper legal form, were an 
infinite source of complications. Before 1878 no party 
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would recognise the facts of his case in his lawyer’s plead- 
ing; he sometimes fails to do so now, but in this respect 
great advances were made by our grandfathers. The 
smallest slip by the pleader might make the court turn 
from the merits of the case to give judgment on a mere 
technicality. 

Here is a typical story from the reports of 1882: John 
Ring was owed £60 by Roxbrough for services rendered 
by John Ring as “‘ surgeon and apothecary,” etc. Rox- 
brough promised to pay the £60. On January 11, 1881, 
John Ring died, and, as Roxbrough would not pay the 
debt, the widow sued him. Unfortunately, her lawyer put 
down ‘2nd January, 1882,’’ a date after John Ring’s 
death, as the date of his promise to pay, though other 
parts of the same document showed clearly that 1831 was 
intended. So the defendant formally took the objection 
‘‘ whereby it is made to appear that the said plaintiff, as 
administratrix aforesaid, has not, nor could have, any 
legal right to sue the defendant.’’ Four learned judges 
considered the point. Lord Lyndhurst, one of the judges, 
said: ** A day is here alleged which is inconsistent or im- 
possible, the substance of the allegation being that after 
the death of the intestate the defendant had promised to 
pay.’’ The three other judges concurred, and the widow 
lost her case (Ring v. Roxbrough, 1882). 

There is another example in reports from the year 1559, 
and the two instances show how little the legal outlook 
changed in the intervening period. One Kirke, a sadler 
of London, sued Sir I. Parrat and recovered judgment for 
£89 8s. 9d. There were apparently no goods of the noble 
knight which could be sold to pay the debt, so, as was 
usual in those days, Sir I. Parrat was outlawed, as John 
Wilkes was over two centuries later. In the record of the 
proceedings the unfortunate sadler was described as a 
salter. That was enough to upset the proceedings (Kirke 
v. Parrat, 1559). 

Over a hundred years ago a witty expert, one John 
Anstey, published a poem called ‘‘ The Pleader’s Guide.”’ 
It is full of skits upon the legal procedure of those days. 
The following few lines can be appreciated by the layman : 
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Say, what compulsive mode of action must give the injur’d 
satisfaction; 


What forms, what fictions must combine to make the parties 
issue join, 

And better may enable those who draw their Pleas, or Briefs 
compose 

To hold the balance of success with such precision and address 

That both the combat may sustain and neither the advantage 
ain; 

But eae tis o’er and judgment given, the scales may prove 
so Just and even 

That each may venture to make oath, the Law’s impartial to 
them both, 

When both in rags their folly rue, the victor and the vanquished 
too. 

This being the atmosphere in which for centuries com- 
mon law actions used to be conducted, it is not surprising 
that the courts enforced such rules as that a defendant 
who had a cross claim against the man who sued him 
could not raise it in the plaintiff’s action; he had to bring 
a separate action of his own. That remained the rule till 
1878. Again, two forms of action could not be joined on 
the same writ; the litigant had to go to the expense of 
issuing separate writs, and so on. 

It is worthy of note that the Common Law Commis- 
sioners reported in 1829 that in one of the unofficial volumes 
which explained the practice of the courts, 154 closely 
printed pages were occupied in describing the procedure 
of an action up to the stage when the defendant first 
formally made his appearance as a party to the action. 
There were in those days very few rules of court, but a 
mass of traditional practices that were regarded as bind- 
ing, so only by paying fees to practitioners in the particular 
court could any litigant know what the proper procedure 
was; and even then the chances of expensive errors were 
innumerable. 

Throughout these centuries, and indeed until 1873, there 
were three separate, and often competing, common law 
courts. Each was distinct in origin, but in fact the Court 
of Exchequer, the Court of Common Pleas, and the Court 
of King’s Bench vied with each other for the custom of 
the litigant—and, as often happens where competition is 
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illogical, without any of the three being really efficient. 
In both the common law courts and the Court of Chancery 
the administrative work was performed on a system that 
put a premium on delay. Many of the principal officers 
had freehold tenures of their posts and many of them 
purchased their offices. Often these gentlemen appointed 
ill-paid deputies to do nearly all the work. In any case, 
they were paid by fees, so that the more work that they 
could provide for litigants, the better remunerated they 
became. The incomes of the judges used also to be largely 
dependent upon fees. It was not until the early nineteenth 
century that, largely under the inspiration of Bentham, 
these methods of conducting litigation were ended. In 
1825, when the Chancellor of the Exchequer introduced 
proposals for carrying out the remuneration of a Royal 
Commission on the fees and salaries of officers of the courts, 
he told the House that it was ‘‘ inconsistent with the 
dignity and personal independence of the judges of the 
land that they should derive any portion of the remunera- 
tion of their services’’ from the sale of offices at their 
disposal. He added that it was also ‘‘ inconsistent with 
the dignity of the judges, and with the simplicity of the 
administration of law in this country, that any portion 
of their salaries should be dependent upon the payment 
of fees.”’ The Attorney-General (later Lord Lyndhurst) 
informed the House that one Chief Justice of the eighteenth 
century had received £80,000 from the sale of offices which 
had been at his disposal. 

The fact that those associated with the administration 
of justice derived pecuniary benefit in proportion to the 
number and length of the cases gave rise to a strong 
hostility to all attempts to settle disputes outside the 
ordinary courts. In the last chapter I have alluded to 
the popularity of voluntary arbitration, and have pointed 
out that this is largely due to the expense and delay in 
litigation. In the past the courts of law were not at all 
friendly to arbitration. By judge-made law the doctrine 
was evolved that people could not enter into valid contracts 
between themselves to oust the courts of their jurisdiction. 
Thus, in 1746, occurred a case about an insurance policy 
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of which one of the terms was that any dispute should be 
referred to arbitration. The man who had taken out the 
policy sued, but the man who had accepted the insurance 
of the risk maintained that there could be no claim against 
him in the courts because there had been no arbitration. 
The court held that ‘‘ the agreement of the parties cannot 
oust this court,’’ so the plaintiff succeeded (Kill v. 
Hollister). From the remarks, however, made by Lord 
Chief Justice Kenyon in another case in 1799 (Thompson 
v. Charnock), we learn that the decision of 1746 was not 
generally accepted. In Halfhide v. Fenning, 1788, the 
Court of Chancery did not follow it. However, in 1856, 
in the famous case of Scott v. Avery, the rule propounded 
in 1746 was finally shown to be the common law, and the 
Lord Chancellor in effect over-ruled the decision of the 
then Master of the Rolls in the case of 1788 by saying that 
‘*it has been universally treated as having proceeded 
upon an erroneous principle.’’ That the origin of this 
doctrine that people cannot withdraw their disputes from 
the courts of law cannot be divorced from the fact that 
in olden days judges and court officials largely depended 
for their incomes on the fees paid by litigants was 
admitted by Lord Campbell in the Scott v. Avery case. 
He described how formerly ‘“‘the emoluments of the 
judges depended mainly, or almost entirely, upon fees, 
and, as they had no paid salary, there was great competi- 
tion to get as much as possible of litigation into West- 
minster Hall and a great scramble in Westminster Hall 
for the division of the spoil.’’ 

In practice, however, people who want to avoid litiga- 
tion in the courts have long been able to do so, but if 
they are wise they will employ a lawyer to put the right 
words into their contract. In 1854, Parliament inter- 
vened so as to make legal an agreement to substitute 
arbitration for actions in the law courts, and in 1889 a 
special Arbitration Act was passed. In 1927 an official 
committee, presided over by a High Court judge, reported 
in favour of improving arbitration procedure. But there 
has in the meantime been much litigation on the point 
and many subtle distinctions have been drawn; in 1927, 
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for instance, a new and surprising point was decided by 
the House of Lords (Board of Trade v. Gayzer Irvine 
and Co.). The credit for the changed attitude of the law 
on this question must very largely be given to Parliament, 
for in the words of Lord Moulton (Doleman v. Ossett 
Corporation, 1912): ‘‘ Speaking generally, this treatment 
of arbitration clauses by the courts of law made it very 
difficult for a party to secure the advantages of a special 
tribunal for disputes under a contract, advantages which 
in such cases as building contracts are very substantial.”’ 

It must not be thought that everybody acquiesced in 
the methods of the lawyers. At most times there was 
probably at least as much complaining as there is to 
today, for the time-honoured system created a paradise 
for the dishonest litigant as well as for the lawyers. There 
were no means for forcing a decision in cases where there 
was obviously no substance in the defence. By merely 
waiting for the legal machinery to run its dilatory and 
expensive course, dishonest debtors and others could live 
quietly and blackmail their opponents, and there was 
always a chance that some technicality might result in 
victory. Periodically the complaints came to a _ head. 
Thus in the unsettled Cromwellian days Parliament vigor- 
ously took up the work of law reform. We read in White- 
lock’s ‘‘ Memorials ’’ that in January, 1651, Parliament 
passed this resolution : 


‘That it be referred to persons out of the House to 
take into consideration what inconveniences there are in 
the law, and how the mischief that grew from the delays, 
the changeableness, and the irregularities in the proceed- 
ings of law may be prevented, and the speediest way tc 
reform the same, and to present their opinions to such 
Committee as the Parliament shall appoint.”’ 


An earlier Committee had already been appointed, but. 
in the words of Carlyle (who edited Cromwell’s Letter: 
and Speeches), this Committee, ‘‘ finding the job heavy 
gradually languished; and after some Acts for having lav 
proceedings translated in the English tongue, and fo! 
other improvements of the like magnitude, died into com 
fortable sleep.’’ But nothing daunted, a new Committe: 
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was appointed. Carlyle described the labours of this new 
Committee with merciless sarcasm at the expense of the 
methods of the lawyers of the day. The report of this 
Committee of the ‘‘ Barebones’ Parliament’? has been 
frequently referred to already in this book. It is one of 
the most remarkable reports in our legal history. Its in- 
numerable proposals for reform are well worth study and 
are recorded in the sixth volume of Lord Somer’s Tracts. 
Among these proposals were a scheme to establish local 
courts for small claims (a scheme not carried out till 1846, 
as Chapter XV. has told), a change in the law to make 
debts transferable (not achieved for another two hundred 
years), the reform of the Court of Chancery (carried out 
in 1852), and the drastic improvement of the criminal 
law (effected largely owing to the influence of Romilly, 
who was not born till 1757). 

Dr. Jenks has truly written that of the reforms proposed 
by this Committee ‘‘more than two-thirds have since 
become law practically in the shape forecast by the Com- 
mittee.’? He continues: ‘‘ All the procedural reforms pro- 
jected by the Committee were accompanied by a rigid 
tariff of fees, issued with the object of reducing the cost 
of legal proceedings.’’ Dr. Jenks adds that, as we have 
seen already : ‘‘ It may be that the hostility aroused by 
its report and the oblivion into which it soon fell were due, 
more than to any other cause, to the official hostility 
aroused by this feature.’’ Certain it is that the report of 
this Committee lay buried in official dust and that the 
lawyers continued for a long time in their old ways. 

In 1818 occurred a remarkable test of the willingness 
of lawyers to abandon ancient procedure. A man named 
Thornton attempted to secure the re-trial of an issue which 
had already been the subject of a criminal indictment 
(Ashford v. Thornton). So he or his legal advisers con- 
ceived the idea of making use of “‘ trial by battle.”? This 
was an ancient proceeding derived from Norman days, 
and Shakespeare frequently alludes to it. Thus in the 
second part of Henry VI. Thomas Horner the armourer 
accused Peter, his man, of treason in that he had declared 
Richard Duke of York the “ rightful heir unto the English 
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crown.’ Trial by battle—‘‘ single combat in convenient 
place ’’—was duly ordered and the fight took place. 
In Richard II. also, it will be remembered, the King 
prevented a trial by battle between Bolingbroke and 
Norfolk. This barbarous procedure was available when- 
ever an individual wished to bring a felon to justice of his 
own accord. <A writ would be issued and formal plead- 
ings would follow. In the case of 1818 the pleadings set 
out that Thornton had been accused by Ashford because 
*‘he, not having the fear of God before his eyes, but being 
moved and seduced by the instigation of the Devil... 
with force of arms ...in and upon Mary Ashford, 
spinster, in the peace of God and our said Lord the King, 
then and there being, feloniously, wilfully, and of his 
malice aforethought did make an assault . . . ,’’ as result 
of which Mary Ashford had died. Thornton pleaded ‘‘ Not 
guilty ; and I am ready to defend the same by my body.”’ 
The report states: ‘‘ Therefore, taking his glove off, he 
threw it upon the floor of the court.’’ Ashford objected 
‘* that the said Thornton ought not to be admitted to wage 
battle in this appeal,’’ mainly on the ground that the 
facts showed a strong presumption of Thornton’s guilt. 
Thornton, however, continued to insist upon this ancient 
mode of trial. Arguments were accordingly heard in the 
Court of King’s Bench as to the validity of the objections. 
The Lord Chief Justice, Lord Ellenborough, decided that 
**the cases which have been cited in this argument... 
show very distinctly that the general mode of trial by 
law in a case of appeal is by battle, at the election of the 
appellee. ... The usual and constitutional mode of 
trial must take place. . . . Our duty is to pronounce the 
law as it is, and not as we may wish it to be.’’ Four 
other judges concurred, one of them explaining that “‘ the 
party who institutes it must be willing, if required, to 
stake his life in support of his accusation.’? When the 
court gave this decision, the charges were withdrawn, so 
no battle took place. After this strange episode, Parlia- 
ment promptly did what the courts had been unable to 
do, and finally abolished the whole procedure. 

A few years later occurred another instance of the in- 
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ability of the old-time courts of law to get rid of their 
own past. ‘*‘ Wager of Law’’ was an ancient legal 
proceeding (derived directly from Norman times, but in- 
directly from Exodus, chapter 22, verses 10 and 11) which 
consisted in a defendant discharging himself from a claim 
made against him by swearing and bringing into court a 
number of his neighbours (called ‘‘ compurgators’’) to 
swear that the claim was false. Salmond, a great 
authority, calls this procedure ‘‘ a form of licensed perjury 
which reduced to impotence all proceedings in which it 
was allowable.’’ But this procedure was available in all 
personal actions of debt and detention of goods, and 
pleaders used to exercise much ingenuity in framing their 
cases so that ‘*‘ Wager of Law’”’ should not be available 
in answer. This form of defence had long fallen into 
disuse, but in 1824 it was revived (King v. Williams). 
There the defendant in a case of debt on a simple contract 
‘** waged his law.’’ The Master solemnly appointed a day 
for him to come into court with his compurgators. How- 
ever, doubts arose as to whether six or eleven compur- 
gators were necessary, so the defendant applied to the 
Court of King’s Bench to assign the number that would 
be necessary. Happily, the Chief Justice refused to give 
the defendant any assistance. He told him that ‘‘ he 
must bring such number of compurgators as he shall be 
advised are sufficient. If the plaintiff is not satisfied with 
the number brought, the objection will be open to him, 
and then the court will hear both sides.’’ In the end 
the defendant prepared to bring his eleven compurgators, 
but the plaintiff thought that his best course was to 
abandon the action, which he did. Once again Parlia- 
ment was shocked into activity, and in 1838 a short Act 
was passed to abolish the procedure. 

I have said that there has always been an unwillingness 
among lawyers to reform their institutions. But there 
were always many who went further and were ardent 
defenders of the ancient methods. The evidence given 
before the various commissions of enquiry that were set 
up after Bentham’s strong blast of criticism had swept 
over the whole of our legal system shows this. Incident- 
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ally so does Dickens’ preface to ‘‘ Bleak House,”’ in which 
he assures his readers that ‘‘a Chancery judge once had 
the kindness to inform me that the Court of Chancery, 
though the shining subject of much popular prejudice, 
was almost immaculate.”’ 

The results caused by the technical rules of procedure 
and pleading in the criminal courts need only be briefly 
alluded to here. Countless criminals used to be restored 
to their friends and their relations because of some 
technical slip made by the prosecuting lawyers. The 
slightest mistake in the wording of an indictment would 
either result in an acquittal at the trial or in the quashing 
of the conviction on appeal, after arguments that were 
often as ludicrous as they were learned. The first 
forensic triumph of John Singleton Copley (Lord Chan- 
cellor Lyndhurst) was his successful argument that one 
of the *‘ Luddites ”’ could not legally be convicted because 
the indictment had set out that his employers were 
‘* proprietors of a silk and cotton lace manufactory,’’ 
meaning, presumably, a factory where lace was made 
from mixed silk and cotton, whereas the correct situation 
was that the employers were “‘ proprietors of a silk and of 
a cotton lace manufactory.’’ This was in 1812, but such 
quibbling had been proceeding for centuries, and it con- 
tinued for some decades later. It is somewhat reminiscent 
of the clown’s account of ** Crowner’s quest law ”’ at the 
coroner’s inquest on Ophelia. 

The Criminal Procedure Act of 1851 opened with these 
words in its preamble: 


‘* Whereas offenders frequently escape conviction on 
their trials by reason of the technical strictness of criminal 
proceedings in matters not material to the merits of the 
case...” 


Evasions of the criminal law may have been advan- 
tageous, seeing how harsh the criminal law itself used to 
be, but that civil litigants should lose cases because of legal 
quibbling was a serious matter and must have resulted in 
injustice. 

In the law evolved by the courts, apart from questions of 
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procedure in litigation, the same affection for archaic sur- 
vivals and the same arbitrariness and reluctance to change 
can be traced. 

Let us take as an example the attitude of the old 
common law to married women, a subject already referred 
to in an earlier chapter. At common law a married woman 
had scarcely any rights. She could make no contract of 
her own. She could acquire no personal property, and 
what she had before her marriage passed to her husband. 
Her earnings, if any, belonged to her husband. She had 
no power to make a will without her husband’s consent. 
On the other hand, the husband was liable for his wife’s 
pre-marriage debts and wrongful actions, even if he re- 
ceived no property from her on marriage. These ancient 
rules of the common law cannot be defended on the ground 
that the common law was merely accepting the ideas of 
the time in regard to woman’s status, for quite early the 
Chancery courts of equity began to build up the doctrine 
that a married woman could have a separate estate. There 
are reports to show this so far back as 1639. From the 
Restoration onwards the Chancery courts protected any 
gift made to a married woman “for her separate use.”’ 
Again, equity interfered with the common law rules by 
enabling settlements to be made upon women on their 
marriage, by refusing to allow a husband or his creditors 
to claim property coming to the wife unless the husband 
made proper provision for her, by allowing a married 
woman a right to dispose of her separate property, other 
than land, by will and in many other ways equity gave the 
married woman a standing and an independence quite 
inconsistent with the harsh and arbitrary rules of the 
common law. 

As regards powers which the old common law gave to a 
husband over his wife, many stories could be told. Here is 
one of the earliest declarations of the law: ‘‘ The husband 
hath by law power and dominion over his wife, and may 
beat her, but not in a violent or cruel manner.”’ The 
author of that statement, Matthew Bacon, in his ‘‘ Abridge- 
ment of the Law ”’ (1882), cites many ancient authorities 
in support of his proposition. Later on, in 1840, the 
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matrimonial affairs of an unhappy couple came before the 
court and resulted in the laying down of the following 
proposition as the long-established law: ‘‘ Where a wife 
absents herself from her husband on account of no mis- 
conduct on his part, and he afterwards, by stratagem, 
obtains possession of her person, and she declares her in- 
tention of leaving him again whenever she can, he has a 
right to restrain her of her liberty until she is willing to 
return to a performance of her conjugal duties”? (in re 
Cochrane, 1840). In 1891 the problem was reconsidered 
in the Court of Appeal. Again the husband claimed his 
historic right to imprison his wife (R. v. Jackson). Lord 
Chancellor Halsbury and Lord Esher happened to be two 
of the judges. They found no difficulty in emancipating 
the common law from its earlier ideas. They laid down 
that ‘‘ where a wife refuses to live with her husband, he is 
not entitled to keep her in confinement in order to enforce 
restitution of conjugal rights.’’ This is another excellent 
example of the benefits of judge-made law, but the im- 
portant point to note here, seeing that we are considering 
the ‘‘ perfection’’ of the law at various times of our 
history, is that this principle was only established in 1891 
by upsetting some of the hitherto much-cherished prin- 
ciples of the common law. 

The attitude of the common law as regards a married 
woman’s property is an excellent illustration of how the 
common law seemed to delight in making difficulties about 
arrangements which courts of equity found quite simple. 
Another illustration is the principle that, with the excep- 
tion of bills of exchange (which came into the purview of 
the common law through the law merchant in the early 
seventeenth century), no contract could be transferred 
from one person to another. The common law drew a very 
subtle but severe distinction between what for the layman 
may be called property in possession and property the 
right to which could only be enforced by legal proceedings. 
The common law was extraordinarily suspicious of the 
latter, and was for centuries reluctant to recognise con- 
tracts transferring such property. But equity made no 
such difficulties, and eventually Victorian Parliaments, 
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two centuries after the recommendation on the subject 
from the reform committee of ‘“‘ Barebones’ ’’ Parliament, 
imposed the equitable principle upon the common law. 
The old law about “‘ assignments ”’ and ‘** choses in action ”’ 
—the latter term is still in use among English lawyers—is 
far too technical for lay consumption, but it is full of 
crudities and technicalities which must have been gall to 
the business man of old. 

Another illustration is the reluctance of the common 
law to accept the idea of trusteeship. The common law 
could not see beyond legal ownership. The fact that a 
man had been given the legal ownership of something in 
order that he might devote the benefits of it to the use 
of another was something that the common law could not 
fathom. Yet equity found it quite simple. Down to 
1857 the common law refused to deal with a fraudulent 
trustee ; the trustee was the legal owner of the property, 
and could, therefore, not be penalised if he used it for his 
own purposes. In the end Parliament enforced the rules 
of equity on the common law. Similarly, the common 
law could find no place for such relationships as those of 
guardian or partner. Mortgages also could scarcely have 
developed if only the machinery of the common law had 
been available. 

Many of the most cherished principles of the old common 
law have had to be severely dealt with by Parliament in 
order that a higher justice might be obtainable. There 
could be no better illustration than the old doctrine that 
a personal right of action dies with the person. It was a 
principle of the common law that if an injury were done 
to the person or property of another for which damages 
were the proper remedy, the action died with the person 
to whom, or by whom, the wrong was done. All systems 
of law have to provide for some limits both to the liabili- 
ties of executors and to their rights to claim on behalf of 
the deceased man whose affairs they are settling up. But 
our common law went far beyond all reason. Thus no 
damages could ever be recovered for the death of a human 
being. If by the grossest negligence a man was injured, 
damages could only be obtained from the negligent party 
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if the injured man survived. If he died his dependents 
could obtain nothing. 

This extraordinary principle has been well described by 
Sir Frederick Pollock as ‘‘ a barbarous rule ’’ and as ‘‘ one 
of the most foolish rules that have ever been adopted by 
the courts of a civilised country.’’ We apparently owe 
the adoption of this rule to the inveterate habit of our 
courts to search for precedents instead of deciding actual 
cases according to merits. In this instance the precedent 
was thought to be found in Roman law, but, as Sir 
Frederick Pollock has pointed out, the Roman conception 
was misunderstood by those who adopted this rule as part 
of English law. It was so adopted, not because of any 
objection on merits to an action by the representatives of 
a dead man, but to difficulties arising from the fact that 
none of the approved forms of writ was wide enough to 
embrace it. However, the rule was adopted, and it has 
survived for a very long time. It still occasions diffi- 
culties. Lord Chief Justice Ellenborough in 1808 (Baker 
v. Bolton) declared that “Sin a civil court the death of a 
human being could not be complained of as an injury.”’ 
This principle, though criticised by Lord Bramwell in the 
case of Osborn v. Gillett in 1878, was confirmed only as 
recently as 1917, when the House of Lords held that the 
principle was valid ‘‘ that in a civil court the death of a 
human being could not be complained of as an injury ”’ 
(s.s. Amertka). In 1846, Lord Campbell secured the pass- 
ing of the Fatal Accidents Act, which limited the applica- 
tion of this principle but did not annul it. In the case of 
Quirk v. Thomas in 1916 (already referred to on p. 97 in 
another connection), a lady sued her one-time lover for 
breach of promise of marriage. He died and the lady con- 
tinued the action against his executors. She recovered a 
verdict for £850 from a jury. The Court of Appeal upset 
the verdict. In his judgment Lord Swinfen said that ‘‘ an 
action for breach of promise of marriage, where no special 
damage is alleged, does not survive ’’ the death of the man 
who has promised. Lord Phillimore’s judgment in this 
case gives a long history of this principle and is well worth 
study. 
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Another harsh doctrine of the common law was that of 
“‘common employment,’ a doctrine peculiar to English 
law. Under it a master was not liable to his servant for 
the acts of fellow-servants done in the course of their 
common employment. This doctrine was laid down in 
1887, when a case arose on these facts: A butcher directed 
his assistant to take certain goods in a van which was 
driven by another of the butcher’s servants. The van 
broke down and the assistant was injured. The assistant 
claimed against his master that it was the duty of the 
master ‘* to use due and proper care that the van should be 
in a proper state of repair.’’ At the trial the assistant was 
awarded £100 damages. On appeal it was admitted that 
there was no precedent for such an action by a servant 
against his master—itself a strange comment on the arbi- 
trariness of the old common law—and the master was held 
not liable on the ground that a master cannot be made 
liable for damage to his servants caused by negligent acts 
or omissions by any of his other servants (Priestley v. 
Fowler, 1887). 

It may be said that such a principle was reasonable in 
times when hand machinery and home-work was general. 
I cannot help doubting the reasonableness even under 
those circumstances; but by 1887 the industrial era had 
begun, and under modern conditions this principle cannot 
be justified. Sir Frederick Pollock has admitted that this 
doctrine was ‘‘ one of the great mistakes of the common 
law.’? In the great majority of cases it has been in effect 
superseded by Employers’ Liability Acts and Workmen’s 
Compensation Acts of comparatively recent times. But 
the old common law doctrine is by no means dead for 
cases that do not come within those Acts. In 1864 a 
railway labourer, whose work was to fill trucks with 
ballast, failed to get damages from his employers when he 
was injured by the negligence of another railwayman in 
insecurely placing temporary rails. Of course, in legal 
theory he had a right of action against the careless work- 
man, but the latter would obviously have no money with 
which to pay either damages or costs (Lovegrove v. 
London, Brighton and South Coast Railway). Again, in 
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1910 a miner lost his action in the High Court, Court of 
Appeal, and House of Lords on this ground. Lord Lore- 
burn (Lord Chancellor), while agreeing that the miner’s 
appeal should be dismissed with costs, said: ‘‘ It is im- 
possible in every case of this kind not to wish that com- 
pensation should in some way or other be made payable 
to those who have suffered by the accident, but we have 
no right to stretch the law for any such humane purpose 
at the expense of other people’’ (Coldrick v. Partridge 
Jones). Shortly after 1887 this doctrine of ‘‘ common 
employment ’’ was adopted by the courts in the United 
States, and there for more than a generation it wrought 
much hardship and caused serious constitutional diffi- 
culties. 

Closely akin to this doctrine is the principle of the 
common law that volenti non fit injuria—damage suffered 
by consent does not give any cause of action. Like most 
maxims, this one contains much truth, but it is a bad rule 
for universal application. Countless injustices must have 
occurred under it in the old courts of common law. 
Applied to questions of master and servant, it meant, in 
the words of the House of Lords (Smith v. Baker, 1891), 
that ‘‘ the workman, either expressly or by implication, 
agreed to take upon himself the risks attendant upon the 
particular work which he was engaged to perform and 
from which he has suffered injury.’’ Today, when work- 
men are usually protected by trade unions, we do not 
allow this principle to operate. What must the hardships 
have been when the principle was in full force and work- 
men had no organisation to protect them? This doctrine 
has also been inherited by the courts of the United States, 
with serious results. 

Plenty of other illustrations could be given. Thus, a 
branch of the law that affects everybody in some way or 
other is that of landlord and tenant. Here, for instance, 
the old law teemed with principles and _ technicalities 
which created hardships, mainly to tenants. Some of 
these Parliament has not even yet fully removed. The 
common law knew nothing of compensation to tenants 
for unexhausted improvements to the property they had 
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been occupying. Again, it would take up a Shylock atti- 
tude if a tenant or a man who had obtained a mortgage 
failed to fulfil his bargain in every detail. From early 
times courts of equity gave relief against forfeiture, but 
the common law did not know such things. It was 
obsessed by its own doctrine of consideration, evolved in 
the case of Rann v. Hughes, which forms the subject of 
True Story No. 2 in Chapter II. The common law would 
enforce any bargain, however unconscionable. Thus, 
should a man borrow £100 and undertake to repay £1,000 
on a definite date, the courts of common law would en- 
force the bargain—until a court of Chancery intervened. 
Mr. G. W. Keeton, in his book on ‘‘ Shakespeare and his 
Legal Problems,’”’ has put forward the attractive theory 
that Shakespeare was tilting at this policy of the common 
law when he wrote the trial scene in The Merchant of 
Venice. ‘‘ Substitute ‘ estate ’,’’ he writes, ‘‘ for ‘ pound 
of flesh,’ and you have a typical Elizabethan suit in 
Chancery,’’ in which Shylock was demanding his rights 
according to common law. If, as seems very likely, this 


was so, there is a new meaning in Antonio’s words to 
Shylock : 


If thou wilt lend this money, lend it not 

As to thy friends; for when did friendship take 
A breed for barren metal of his friend? 

But lend it rather to thine enemy, 

Who, if he break, thou mayest with better face 
Exact the penalty. 


The common law record in the treatment of debtors is 
a cruel one, though not so harsh as other ancient systems 
of law, since in theory it had no knowledge of the principle 
that a man could pledge his body to repay a debt. At 
common law only the King could levy execution against 
a man’s body; the subject was limited to execution 
against his goods and chattels. But the common law 
went far towards this theory in its interpretation of legis- 
lation which gave a right to arrest a debtor for the pur- 
pose of securing his attendance at the trial. It became 
easy to make a man’s body suffer for the payment of a 
debt. Arrest ‘‘on mesne process,’’ as it was called, be- 
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came very prevalent and continued till Dickens’ day. 
Sam Weller, it will be remembered, secured his own arrest 
by his father, in order that he might keep Mr. Pickwick 
company in the Fleet prison, by manufacturing a debt 
and persuading his father to put the ordinary law in 
motion. 

In a previous chapter we have seen a little of the law of 
evidence, which is even now very largely judge-made law. 
Here again Parliament had to upset many of the most 
cherished doctrines which the judges evolved. Until 1848, 
as we have already seen, cases, both civil and criminal, 
were heard and decided with the best and most obvious 
sources of information expressly excluded. Lord Den- 
man’s Act of that year, already referred to, begins with 
this explanation : 


‘*The inquiry after truth in courts of justice is often 
obstructed by incapacities created by the present law, and 
it is desirable that full information as to the facts in issue, 
both in criminal and in civil cases, should be laid before 
the persons who are appointed to decide upon them, and 
that such persons should exercise their judgment on the 
credit of the witnesses adduced and on the truth of their 
testimony.’”’ 


This seems a strange comment upon the law as it was 
evolved throughout the centuries. That Act destroyed 
the old rule that witnesses should not be heard who had 
an interest in the subject-matter of the case. This rule, of 
course, excluded the parties to a civil action. But to 
allow the parties to an action to tell their own story was 
too great an innovation, and it was not till 1851 that this 
was made possible. When this Act was passing through 
Parliament, Lord Campbell recorded in his journal that 
‘all the common law judges with one exception are 
hostile to it.”” Numerous other instances could be given 
of the way in which lawyers of olden times invented 
arbitrary rules of evidence to exclude the truth and of the 
way in which in the end Parliament cancelled these rules 
and enforced common sense. The last big victory for 
common sense about the laws of evidence was as recent as 
1898, when Parliament annulled the old rule that neither 
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a man accused of crime nor his wife could give evidence 
on oath at his trial. Sir Edward Clarke described this 
rule as ‘‘the worst example of judge-made law which I 
have ever known.’’ This Act of 1898, while the charter of 
the innocent man, has sent vast numbers of the guilty to 
gaol who might well have escaped under the old system. 

Lest it be thought that I am unfairly critical of the old 
common law, I hasten to add that in the course of time 
equity and the procedure of the courts of Chancery went 
the same road and with the same result. Equity de- 
veloped into a sadly cast-iron system, quite regardless of 
the fundamental principles which called it into being. Its 
procedure became even more technical than that of the 
common law courts. Up to 1852 a ‘* bill’? in Chancery, 
for instance, was meant to be the statement of the party’s 
case, but in fact it was a document of enormous length 
which dealt largely with imaginary circumstances. The 
‘* bill’? in Chancery makes frequent appearances in old- 
time fiction, never to its credit. It once roused the wrath 
of John Wesley, and drew from him the description that 
it was ‘‘ a foul monster ’’ and ‘‘a scroll of forty-two pages 
in large folio to tell a story which needed not to have 
taken up forty lines, and stuffed with such stupid, sense- 
less, and improbable lies as I believe would have cost the 
compiler his life in any heathen court of either Greece or 
Rome.’’ But the ‘‘ bill’? had a very long life. There 
were innumerable chances for technical errors in these 
documents, and such errors would necessitate further 
documents of a similar nature. No lawyer but a specialist 
would understand the system. One expert declared that 
the importance of the questions in a Chancery suit was in 
this ratio: (1) costs; (2) pleading; (8) the merits of the 
case. And this was the system that existed, for instance, 
all through the long reign of Lord Eldon, the champion 
opponent of reform. In the end Parliament interfered 
and forced common sense upon equity as well as on 
common law. 

Enough has been written to paint a general picture of 
the old system, of the old common law and of the old 
equity and of our ancient procedure in litigation. The 
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picture may, I am afraid, give pain to those who think 
that we should always concentrate in public utterances 
upon what is noble and worthy in ourselves. We of the 
law, being so richly endowed with tradition, historic 
customs and buildings, are naturally prone to glory in our 
past. But while it is to the advantage of us all that we 
should do so, we must surely, if we can, avoid the danger 
of allowing the past and our veneration of the past to 
obscure from us what is bad, both in the records of the 
past and in the present. The way to popularity, I know, 
is to glorify the past and to assume that all is for the best 
today. The path of those who advocate reform in their 
own sphere of work is never easy, and is met at best by 
the cold qualities of tolerance and respect. So once again 
I must endeavour to make it clear that I am not urging 
that we of the law have no right to be proud of our past. 
We have every reason to be proud. Great were the merits 
of the law of olden times, and there were merits in the 
procedure by which it was enforced. The theme of this 
chapter is that nothing like the ‘‘ Perfection of Reason ”’ 
has ever been attained. The old law and procedure could 
only have been called ‘‘ just and excellent ’’ by those who 
could not analyse existing conditions. At all times re- 
forms have been needed. So it is today. Our private law 
and our procedure give us much cause for thankfulness, 
but we are neither justified in believing them to be the 
‘* Perfection of Reason,’’ nor in shrinking from substantial 
changes. Reforms at least as great as those of the past 
are needed today, if our courts of law are to fulfil their 
duty and to supply the public need. If we recognise that 
legal Toryism was wrong in the past, we shall be the more 
ready to avoid it now. 


CHAPTER XVIII 
BUREAUCRATIC JUSTICE 


‘““The nineteenth century relied primarily upon legislation 
which was to a large extent self-operating—that is, enforced by 
citizens in their private capacity—but we in the twentieth 
century rely primarily upon administration created by Parlia- 
ment to carry out its own Acts.’’—W. A. Rosson (1928). 


‘‘ There is in this country a considerable number of statutes, 
most of them passed during the last twenty years, which have 
vested in public officials, to the exclusion of the courts of law, 
the power of deciding questions of a judicial nature.’’—Lorp 
HeEwaART (1929). 

‘* Comparatively recent statutes have extended, if they have 
not originated, the practice of imposing upon departments or 
officers of state the duty of deciding or determining ques- 
tions of various kinds. ... I do not think they are bound to 
treat such a question as though it were a trial. ... They can 
obtain information in any way they think best. ... There is 
no appeal.’’—Lorp CHANCELLOR LOREBURN (1911). 


One of the great constitutional questions of the day is the 
growing tendency of Parliament to allow Government 
departments and their officials to dispense justice com- 
pulsorily without allowing those concerned to have any 
resort to the ordinary courts of law. This subject is 
receiving a great deal of attention at the present time. 
Frequent condemnations of the practice have been uttered 
by distinguished judges, and in 1929 Lord Hewart, Lord 
Chief Justice, published his book on the subject under the 
graphic title ‘‘The New Despotism.’’ This book used 
strong language. ‘‘ The whole system of self-government 
is being undermined,’’ wrote Lord Hewart, and he 
described the bureaucrat performing a judicial duty as 
‘“the departmental despot.’’ The book, however, was of 
great value in that it directed public attention to the 
whole question. Soon after his appointment as Lord 
Chancellor in 1929, Lord Sankey, who had long shown an 
369 25 
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interest in this particular problem, constituted an influ- 
ential and able Committee to investigate it and the possi- 
bilities of reform. 

There can be little doubt that the fundamental cause 
of this development of bureaucratic justice is political. 
The quotation at the head of this chapter from Mr. 
Robson’s book ‘‘ Justice and Administrative Law ’’ goes 
to the root of the whole problem. Parliament has en- 
dowed Government departments and local authorities 
with judicial or semi-judicial powers because the electorate 
has demanded laws which impose an ever-increasing con- 
trol over the actions of individuals, and there seemed no 
other practical way of securing a decision of the disputes 
to which this growing governmental control must inevit- 
ably give rise. The present book has no concern with 
politics, and, therefore, this aspect of the problem must 
be merely stated and not argued. But there can be no 
true understanding of this problem of bureaucratic justice 
unless it is realised that it has become part of our public 
life as a result of the present Socialist reaction against the 
individualism of the Victorian era. 

Before dealing with the extent to which the tendency to 
establish bureaucratic justice has proceeded, it is desirable 
to emphasise that our forefathers were not entirely free 
from laws which ousted the ordinary courts of law. There 
is, for instance, a remarkably familiar note in section 12 
of the Poor Relief Act Continuance Act of 1851. This Act 
was passed in the days when parishes were keenly inter- 
ested in questions relating to their liability to maintain 
paupers and when they used to engage in expensive litiga- 
tion among themselves as to whether this or that pauper 
was properly chargeable to this or that parish. Section 12 
of this Act of 1851 allowed Guardians of parishes or unions 
to submit such questions to the Poor Law Board (one of 
the predecessors of the old Local Government Board and 
the present Ministry of Health). Then follow these words : 


‘* And the said Board may, if they see fit, entertain 
such questions, and by an Order under their seal deter- 
mine the same; and every such Order shall be in all courts 
and for all purposes final and conclusive, between the 
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parties submitting such question, as to the question there- 
in determined.’’ 


It will be noted that this section was optional. Parishes 
and unions could still litigate in the ordinary courts if 
they preferred to do so, but, once they referred their dis- 
pute to the central Government department, they were 
bound by law to abide by its decision. 

Later Acts of Parliament expressly laid it down that 
certain disputes should without any option be settled in 
a particular way, outside the ordinary procedure of courts 
of law. Thus, when the Comptroller-General of Patents 
has given certain decisions about applications for patents, 
applicants have to appeal, if at all, to ‘‘ the law officer,”’ 
meaning usually the Solicitor-General (Patents and 
Designs Act of 1907, following the earlier Act of 1888). 
Again, certain petty disputes about seamen’s wages, etc., 
have to be referred for settlement by ‘‘ superintendents ”’ 
(Merchant Shipping Act of 1894). Certain domestic dis- 
putes about Friendly Societies can, under the Friendly 
Societies Act of 1896, only be referred to the Chief Regis- 
trar of Friendly Societies, whose decision is final without 
appeal to any court of law. 

In the early years of the present century Parliament 
passed many Acts which included the obligation to refer 
disputes for official decision without any pretence that the 
deciding officials were legally or judicially qualified. Thus 
the Education Act of 1902, on the subject of ‘* non-pro- 
vided ”’ schools, laid it down (section 7 (8)) that ‘‘ if any 
question arises under this section between the local educa- 
tion authority and the managers of a school not provided 
by the authority, that question shall be determined by 
the Board of Education.’’ There was thus no option to 
prefer settlement by judicial decision. It was this section 
that had to be interpreted by the House of Lords in pro- 
longed litigation (Board of Education v. Rice, 1911) about 
the Swansea schools, in which Lord Loreburn made the 
statement quoted at the head of this chapter. 

As this practice developed, Parliament was persuaded 
to elaborate this compulsory procedure for bureaucratic 
justice by introducing provisions that the orders or 
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decisions of the department concerned should not be in- 
vestigated by the courts of law. Thus the Small Holdings 
and Allotments Act of 1908 provided procedure for the 
compulsory acquisition of land by local authorities for 
purposes of small holdings. Section 89 set out the pro- 
cedure where local authorities desired ‘‘ to purchase land 
compulsorily ”’ or ‘to hire land compulsorily.’? A draft 
Order was to be submitted to the Board of Agriculture, 
and then, if the Board confirmed the order, it was to 


‘“ become final and have effect as if enacted in this Act, 
and the confirmation by the Board shall be conclusive 
evidence that the requirements of this Act have been 
complied with, and that the order has been duly made 
and is within the powers of this Act.”’ 


Despite the comprehensiveness of these words, a bold 
Norfolk landowner asked the High Court in 1909 to review 
and quash an order made by the Norfolk County Council. 
Mr. Justice (Lord) Darling held that the High Court was 
prevented from hearing the dispute by these words in the 
Act. ‘‘ Here,’’ he said, ‘‘ was a public department put 
in a position of absolute supremacy, and, whatever the 
opinion of the farmers of Norfolk, they [the court] could 
only say that Parliament had enacted only last year that 
the Board of Agriculture in acting as they did should be 
no more impeachable than Parliament itself’’ (ex parte 
Ringer, 1909). 

Ignoring judicial criticism, Parliament continued to 
pass many similar Acts. I make no attempt to compile 
a complete list, but some of the Acts are worth quoting. 
Under the National Insurance Act of 1911 (section 88), 
claims for unemployment benefit were to be referred to 
‘‘insurance Officers,’? and disputes were to be heard by 
‘Sa court of referees,’’ and later, if necessary, ‘‘to the 
umpire appointed under this part of this Act, whose 
decision shall be final and conclusive.’’ The Roads Act 
of 1920 (section 14 (8)) laid it down that, where licensing 
authorities refused to grant licences for public vehicles, 
‘‘the applicant shall have a right to appeal to the Minister 
of Transport . . . and the Minister shall have power to 
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make such order thereon as he thinks fit, and such order 
shall be binding upon the licensing authority.’? Then 
followed a provision, not only that such an order shall 
‘‘ be final and not subject to appeal to any court,’ but 
also that ‘‘ on the application of the Minister ’’ the courts 
of law shall enforce it. In 1926 these powers were called 
in question in the High Court (Rex v. Bradford Corpora- 
tion). The Bradford Corporation managed its own tram- 
way service and had refused to grant licences to a com- 
pany that desired to run motor omnibus services. The 
Minister did not support the Corporation, and _ finally 
made his order directing the issue of licences for eighteen 
omnibuses. Still the Corporation refused, and the High 
Court made its order that the licences should be issued. 
The courts would presumably have been equally bound to 
support the Minister if he had decided against the omnibus 
company. 

Under the London Traffic Act of 1924 (section 10) the 
Minister of Transport was empowered to make regulations 
** for the purpose of relieving congestion and facilitating 
traffic in and near London.’’ Certain formalities were 
prescribed before any such regulations could be made, but 
‘* the making of any regulations under this section shall be 
conclusive evidence that the requirements of this section 
have been complied with.’? There was to be no investiga- 
tion by courts of law. Similarly, the Housing Act of 1925 
had many provisions which installed bureaucratic justice. 
The Third Schedule set out procedure for the compulsory 
acquisition of land by local authorities. As in the case of 
small holdings, a draft order had to be submitted to the 
Minister. If finally confirmed by him, the order was to be 
‘‘ final and have effect as if enacted in this Act; and the 
confirmation by the Minister shall be conclusive evidence 
that the requirements of this Act have been complied with 
and that the order had been duly made and is within the 
powers of this Act.”’ 

This wording might perhaps be regarded as the high- 
water mark of legislation which forbids judicial enquiry 
into orders made by Government departments. But in 
some cases Acts of Parliament have gone the length of 
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enabling Ministers to make orders for the purpose of alter- 
ing Acts of Parliament. Thus the Rating and Valuation 
Act of 1925 (section 67), under the sub-heading ‘‘ Power to 
remove difficulties,’’ enabled the Minister on the subject of 
valuation lists to make orders, ‘‘ and any such order may 
modify the provisions of this Act so far as may appear to 
the Minister necessary or expedient.”’ 

The present position can be well summed up in the words 
of Lord Hewart. There has been “a persistent influence 
at work which undoubtedly has the effect of placing a large 
and increasing field of departmental authority and activity 
beyond the reach of ordinary law.’’ But while most people 
agree that there are serious dangers in this tendency, there 
is danger in exaggeration. Not long before his death 
Professor A. V. Dicey wrote (1915) that ‘‘ this is a con- 
siderable step towards the introduction among us of some- 
thing like the droit administratif of France.’’ But the 
essence of the French drott administrati{, as so ably ex- 
pounded in Dicey’s books, is that an official is not person- 
ally amenable to the law for his official acts. There is a 
great practical difference between the French law, which 
says that an official shall not be amenable to the law 
courts, but only to administrative tribunals, and English 
laws which say that orders made under certain circum- 
stances by certain officials shall not be questioned in courts 
of law. To take an unlikely instance: if the official of the 
Ministry of Transport who issued the order in the Bradford 
case had taken a bribe from the motor omnibus company, 
he would have been tried in the ordinary way at the Old 
Bailey, whereas a French official in such circumstances 
would be dealt with by an administrative tribunal. Simi- 
larly, if the same English official was dismissed by his 
department and he considered that such action was in 
breach of his contract, the dispute would be settled by the 
ordinary courts in the ordinary way. So, whatever views 
we may hold about the wisdom of our methods of bureau- 
cratic justice, I can see no signs that we have imported the 
French doctrine of droit administratif, which makes of 
officials a separate caste, to be dealt with as ordinary 
citizens are not dealt with. 
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The problem that has to be faced in this country, and 
which confronted the Lord Chancellor’s Committee, is, 
none the less, one that is not confined to this country. It 
exists, for instance, in an acute form in the United States, 
where there has been “‘ a steady increase in the practice of 
bestowing on administrative Boards and Commissions, set 
up for particular purposes, both legislative and judicial 
powers such as would certainly not have been tolerated by 
the framers of the American Constitution.’’ The quotation 
is from the late Dr. Port’s excellent book on ‘* Administra- 
tive Law,’’? to which and to Mr. Robson’s book on 
** Justice and Administrative Law,” already quoted, I am 
indebted for much guidance in this chapter. Our consti- 
tutional system prevents the courts, as we have seen, from 
annulling Acts of Parliament which send aggrieved people 
to departments and refuse them access to the courts of 
law. Our courts of law have to administer whatever laws 
Parliament is pleased to make. In the United States 
attempts have been made to invoke against bureaucratic 
orders the terms of the Fourteenth Amendment to the 
Constitution of 1866-1868, whereby ‘‘ no state shall make 
or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States ’’—another of 
those generalisations so dangerous in statute law on which 
I have commented in Chapter VII. Thus in 1917 the 
Supreme Court considered an appeal by a gas company 
who had contended that an order on them by the Public 
Service Commission of New York to extend gas mains in 
a certain area was unconstitutional (New York and 
Queen’s Gas Co. v. McCall (1917)). No English court 
would listen to any such argument. Our judges may pro- 
test against bureaucratic justice, but they are bound to 
enforce it. Our courts can sometimes interfere when action 
by them is necessary to secure that departments shall, to 
use Lord Moulton’s words, ‘‘ act in a judicial temper.”’ 
But the courts cannot impose their own standards and 
methods of procedure. As Lord Craigmyle (Lord Shaw of 
Dunfermline) said in the case which has become the Magna 
Carta of the bureaucrat (Local Government Board v. 
Arlidge, 1915) : 
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** Judicial methods may, in many points of administra- 
tion, be entirely unsuitable [to departmental action| and 
produce delays, expense, and public and private injury. 

That the judiciary should presume to impose its own 
methods on administrative or executive officers is a usurpa- 
tion.’ 


The facts in this case are worth telling. Mr. Arlidge was 
the tenant of a house in Palmerston Road, Hampstead, 
and a period of fifty years of his lease was unexpired. In 
1911 the local borough council, acting under the Town 
Planning Act of 1909, made a ‘‘ closing order’’ on the 
ground that the house was unfit for human habitation. It 
is significant that until 1909 complaints against such 
closing orders were made to the justices, with an appeal 
to Quarter Sessions in ordinary judicial procedure, but the 
Housing, Town Planning, etc., Act of that year transferred 
them to the bureaucracy. So Mr. Arlidge was compelled 
to appeal against this order to the Local Government 
Board. The Board ordered a public enquiry to be con- 
ducted by one of its inspectors. The enquiry was held, 
and Mr. Arlidge and his solicitor attended. Evidence as 
to the facts was given on his behalf. After the enquiry 
the inspector sent in his report to the Board. The Board 
then confirmed the action of the borough council. Mr. 
Arlidge then applied to the High Court to order a recon- 
sideration of the case on the grounds (1) that the order of 
the Board did not disclose the name of the official of the 
Board who had decided his appeal; (2) that Mr. Arlidge 
was entitled to be, but had not been, heard orally by the 
Board; and (8) that he had not been allowed to see the 
inspector’s report. The High Court dismissed the case, 
but the Court of Appeal by a majority decided in favour 
of Mr. Arlidge that ‘‘it was contrary to the principles of 
natural justice for the Board to dismiss the appeal without 
disclosing to the appellant [Mr. Arlidge] the contents of 
their inspector’s reports and without giving the appellant 
an opportunity of being heard.’’ The House of Lords 
unanimously reversed this decision. A quotation from 
Lord Craigmyle’s speech will show the importance of this 
decision to the bureaucracy: ‘‘If it were laid down in 
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courts of law that disclosure [of an inspector’s report] 
could be compelled, a serious impediment might be placed 
upon that frankness which ought to obtain among a staff 
accustomed to elaborately detailed and often most delicate 
and difficult tasks.’’ 

The Arlidge case is worthy of study, particularly at the 
present time. The growth and extent of bureaucratic 
justice as at present administered is not in the true 
interests of the public. Rights that are most vital to the 
public are nowadays disposed of with varying degrees of 
secrecy in Government offices. Few men of modern times 
had a greater experience of the workings of bureaucratic 
justice than the late Mr. J. H. Balfour Browne, K.C., and 
this was his comment upon the system : 


‘** An inspector is sent down and pretends to listen to the 
evidence and the arguments of counsel and makes his 
report, and then a very clever department, that does not 
know the place or its surroundings, that has heard nothing 
of the case, sets aside the decision of its own inspector 
upon grounds which are not made public. It makes the 
local inquiry a farce.”’ 


Most practising barristers could tell of some experience 
of justice so administered. I certainly could. 

But it is necessary to analyse the true causes of the 
growth of bureaucratic justice. The fundamental cause, 
the growth of the Socialist conception of society, has been 
referred to already. Other and supplementary causes have 
to be faced before the problem appears in its true propor- 
tions. 

Many generations before the Socialist era the central 
Government used sometimes to endeavour to keep disputes 
away from the ordinary courts of law, the motive being, as 
Dr. Port has pointed out, a desire to secure decisions by 
courts that were amenable to royal influence. The very 
virtues of our courts of law thus tended to promote a desire 
to avoid them. The modern tendency to exclude the courts 
arises largely from precisely the opposite cause—namely, 
the defects of our courts of law. Parliament prescribed 
bureaucratic justice for the reason that official decision was 
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quick, cheap, and definite. To quote Dr. Port again, “ it 
is not unreasonable to presume that the legislature would 
not erect special machinery to deal with a particular 
matter if the ordinary courts were well able and qualified 
to deal with it.”’ 

Bureaucratic justice may offend against many of our 
traditions and instincts, but it has at least the merits of 
cheapness and finality. Often a person aggrieved by some 
official action has only to complain in writing to the 
Government department concerned, and he fairly quickly 
gets a decision that is final. Sometimes the law prescribes, 
as in the Arlidge case, a formal enquiry by some inspector, 
who reports to the Government department, and on that 
report a decision is given that is also final. In the first 
case the expenditure of the aggrieved person is a postage 
stamp, and in the second case also he need not incur 
serious expenditure, because in official enquiries it is more 
usual and more easy than in litigation for parties to appear 
in person and explain their own troubles. In both cases all 
the expense and uncertainty of litigation, with its possi- 
bilities of appeal from one court to another, are avoided. 
The system of bureaucratic justice has serious dangers and 
drawbacks, but, so long as it can claim these virtues of 
speed, cheapness, and certainty, no substantial limitations 
are likely to be put upon it. 

Lord Hewart in his book poured scorn on this argument. 
‘The ordinary law of the land,’’ he wrote, ‘* interpreted 
and administered by the regular courts, is comprehensive 
enough and strong enough for all its proper purposes.”’ 
With the greatest respect I think that the true question 1s 
whether the courts are cheap enough, certain enough, and 
speedy enough to decide the kind of problems that Parlia- 
ment has referred to officials. The expensive, cumbrous, 
and dilatory procedure of an ordinary High Court action 
is very greatly the cause of the modern tendency of Par- 
liament to lay down that rights shall be determined by 
Government departments and not by the courts of law. 
Until we improve the procedure of the law courts, we must 
say with Lord Craigmyle that ‘‘ the assumption that the 
methods of natural justice are of necessity those of courts 


THE TRUE CAUSE 879 


of justice is wholly unfounded.’? These words were used 
by Lord Craigmyle in the Arlidge case. 

I am no enthusiast for bureaucratic justice, but I cannot 
imagine such problems as the proper price to be paid for 
land, the wisdom of granting licences for public vehicles, 
claims to benefit under the Insurance Acts, and so on 
being decided according to our existing methods of litiga- 
tion. It is impossible to contemplate a system whereby 
such matters would have to be decided, for instance, 
according to the full rigours of our laws of evidence. Our 
present need is, not to transfer the field of bureaucratic 
Justice to the ordinary courts, but to find safeguards 
whereby bureaucratic justice may better deserve the name 
of justice. J have read many judicial and other protests 
against bureaucratic justice without discerning any recog- 
nition that we lawyers are very largely to blame. The 
general attitude of legal critics of administrative justice is 
that such methods are all wrong and the procedure in our 
courts of law all right; in other words, that our law ‘* pro- 
videth for expedition of justice ’’ and is ‘‘ the perfection of 
reason.’ That, as I hope the last chapter proved, is no 
more true today than when Coke wrote. 

Occasionally a warning is heard. Thus in March, 1928, 
a remarkable lecture was delivered by Lord (then Lord 
Justice) Sankey before the University of London. The 
Lord Chancellor-to-be condemned administrative justice, 
but he had the courage to add: 


‘*Tt may be that the tendency [for Government depart- 
ments to oust the courts of law] will increase because the 
lawyer’s house is not in order.”’ 


In that lecture are to be found many of the sentiments 
which are developed in this book. Thus Lord Sankey 
criticised what I have described as the preliminary skir- 
mishing in the early stages of an action in the High Court. 
‘‘ Very often,”’ he said, “‘ it is the preliminary stages which 
are so vexatious and unpopular.”’ He then referred to the 
state of the textbooks on ‘‘ Practice’’ with their 12,000 
reported precedents, and added: ‘‘ This is a matter which 
demands investigation and inquiry.’? Lord Sankey said 
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frankly that ‘‘it is time that an inquiry should be made 
into legal procedure on the civil side. ... What is 
wanted is some reform of interlocutory proceedings and 
mode and place of trial which will lower the cost of litiga- 
tion and provide some quicker and more convenient method 
of achieving results.’ One might think that such words 
from such a source might have caused a little sensation 
among lawyers. But the words were unheeded and for- 
gotten, though the condemnation of administrative justice 
was remembered. 

About the time that Lord Sankey gave this lecture an 
event occurred in the political-legal world which well illus- 
trates the difficulties of the problem of bureaucratic justice 
and the attitude of so many in the legal profession towards 
it. Parliament was engaged in considering an extensive 
overhaul of our rating system. A clause in the Govern- 
ment’s Rating and Valuation Bill, which was part of this 
general reorganisation of rating, proposed in effect that in 
certain circumstances the Ministry of Health might submit 
doubtful points of law to the High Court for its opinion. 
At once there was an outcry in Parliament and in the 
Press. The Times (April 27, 1928) had a long leading 
article condemning ‘‘ short and ready ways ’”’ that would 
enable Government departments to obtain the rulings of 
the courts without ordinary litigation. As a matter of 
fact, the actual proposal was a bad one and the Govern- 
ment withdrew the offending clause, but it was not so 
unprecedented as the public was led to believe. In 
Chapter V. I have referred to the ‘‘ McNaghten Rules ”’ 
and to the objections made by the judges to the propound- 
ing of law apart from individual cases. But it is a com- 
paratively modern idea that judges only construe Acts of 
Parliament when litigation takes place. Our earliest Acts 
of Parliament were actually drafted by judges. It is 
recorded in the Year-Books that in 1805 a judge rebuked 
counsel thus: ‘‘ Do not gloss the statute. We know it 
better than you do because we made it.’’ In a case of 
1740 (Sorresby v. Hollins) Lord Chancellor Hardwicke 
used these words: ‘‘ It is often said in the old books by 
the judges, ‘ I was by at the making the Act of Parliament, 
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and the meaning and intention of it was then said to be 
so-and-so.’ ’? Lord Hardwicke was in this case interpret- 
ing a recent Act of Parliament; he continued: ‘‘I was by 
at the making of this statute, and it was said at that very 
time by the legislators that .. .”? Nowadays the rule is 
rigid that the intentions of Parliament can be gathered 
only from the language used in its Acts, however great the 
difficulties of interpretation may be. In one case Lord 
Campbell declared: ‘“‘I cannot doubt what the intention 
of the Legislature was in passing this clause, but that 
intention has not been carried into effect by the language 
used. ... It is far better that we should abide by the 
words of a statute than seek to reform it according to the 
supposed intention of its framer ’’ (Coe v. Lawrence, 1858). 
In olden times, however, Parliament used to refer Bills to 
the judges for advice on the drafting; there is still a relic 
of this practice in Standing Order 1583 of the House of 
Lords. Bacon went so far as to write: ‘‘ It is an happy 
thing in a state when kings and states do often consult 
with judges.’’ Possibly because this was Bacon’s opinion, 
Coke took strongly the opposite view. The modern 
opinion that judges should only give decisions when actual 
cases are brought before them by litigants was strongly 
held by Coke, and, seeing the danger at that time of 
judges being corrupted by the Crown, Coke was in this 
respect undoubtedly right. In modern times the judges 
have not been expected to give such opinions, and the 
United States of America have followed our example. In 
1795 the Supreme Court even refused to give Washington 
an opinion about the construction of a treaty. The indi- 
vidual States, however, are not so strict, and allow the 
Governor to call on the courts for opinions about pending 
legislation. 

But the important point about this proposal of 1928 was 
that the Government had apparently realised the draw- 
backs under existing circumstances of allowing the inter- 
pretation of the law to be left solely to individual members 
of the public. I wondered at the time, and I wonder still, 
whether it really is a sacrosanct principle that nobody 
should know the law until someone has spent years risking 
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his money in litigation. In this incident of 1928 the 
lawyers were right in objecting to this particular clause, 
though not, I venture to say, in objecting to its underlying 
idea. It would have been refreshing if the profession had 
seen, what Lord Sankey was expressing at the time, that 
the true explanation of the proposal was that “the 
lawyer’s house is not in order.”’ 

In the end the Government scheme provided judicial 
machinery for solving problems in which it is difficult to 
see any legal principle at all. For instance, one of the 
main points to be decided under this reorganisation scheme 
was whether or not ‘‘ hereditaments ’’ are to be included 
in the ‘‘ Special Valuation Lists ’’ and thus get the sub- 
stantial benefit of ‘* de-rating,’’ a question of the utmost 
importance to the occupiers of the hereditaments con- 
cerned. Speaking generally, the benefits of de-rating are 
to be enjoyed only by productive enterprises. The Rating 
and Valuation (Apportionment) Act gave these benefits to 
** industrial hereditaments,’’ amongst others, and it was 
expressly provided that certain definitions in the Factory 
and Workshop Acts of 1901 to 1920 should apply. But 
factories and workshops are not to be de-rated if they are 
‘* primarily occupied and used ’”’ as dwelling-houses, retail 
shops, public supply undertakings, or for the purposes of 
storage or distribution. 

Innumerable questions arose in all parts of the country 
as soon as the scheme came into force as to whether par- 
ticular premises are inside or outside these definitions. Is 
a garage excluded, or a photographer’s shop where plates 
are developed and prints made, or a woman’s dress shop 
with workrooms behind, or an establishment for printing 
newspapers, and so on indefmitely ? Under the Act local 
rating authorities have to draw up preliminary special lists 
and the local Assessment Committees have to hear objec- 
tions and decide. Then the Act allows appeals to the local 
Quarter Sessions and from there by ‘‘ Special Case ’’ to the 
Divisional Court of the High Court and on to the Court of 
Appeal and House of Lords—five possible hearings in all. 
Scotland, where extravagance is proverbially taboo, was 
given a simpler machinery of litigation. It was a very 
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cumbrous scheme and one that was very remunerative to 
lawyers—it was so to me—but the important question is 
whether the scheme was the best in the public interest. 
There were some 1,700 appeals and 106 Special Cases pre- 
pared for the High Court. So great was the congestion in 
the Treasury Solicitor’s office that special application had 
to be made to the court for extended time in which to 
lodge them. For many weeks on end in 1930 the High 
Court was wrestling with these appeals, and later seventeen 
appeals from its decisions (which were by no means 
unanimous) were decided in a batch by the Court of 
Appeal. That court reversed most of the decisions of the 
High Court, and in one case the Lords Justices of Appeal 
also disagreed among themselves. At the time of writing 
several of the decisions of the Court of Appeal are, I 
understand, on their way to the House of Lords. 

Of course, a good lawyer can institute first-rate argu- 
ments on any point, but the fact remains that the points 
involved in these de-rating cases were mostly questions 
either of fact or of pure administrative expediency. In 
one of the appeals, the Recorder, whose decision was being 
challenged, expressly stated—I argued the case before 
him—and later put on record that he decided the case 
entirely on its own facts and did not intend to decide any 
question of principle. But it was taken to the High Court 
and upwards. The Court of Appeal stated that °° it was 
impossible to lay down any rule which would apply to all 
[such cases], as one of the points to be decided depended 
on the facts of each particular case ’’—not very favourable 
ground for test cases at the expense of litigants. 

If the Act had provided some special tribunal of a semi- 
judicial nature which on appeal direct from Assessment 
Committees could have given final rulings, results equally 
effective, more consistent, and far more prompt would 
have been obtained. As it is, many weeks of judicial time 
have been taken up, many months of delay caused, enor- 
mous costs incurred, and for all time our volumes of legal 
reports will be encumbered with reports of decisions which 
are at bottom not on points of legal principle but matters 
of pure administration. Possibly this sort of development 
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was anticipated by the draftsman of the original Bill; 
possibly it induced the Government to make its unfor- 
tunate proposals for direct judicial interpretation. Be this 
as it may, the whole story of these de-rating appeals is 
indicative of the need for ‘‘ short and ready ways’”’ of 
interpreting the law in the field where law and adminis- 
tration meet. For myself, I do not believe that, though 
this kind of procedure is undoubtedly to the immediate 
benefit of some practising lawyers, it is really in the lasting 
interests of the legal profession. A sound scheme for a 
‘* short and ready way ”’ to justice would still show a need 
for the services of lawyers, and the more efficient the 
working of the scheme, the more freely would the public 
enlist the services of lawyers. 

‘* No one employed in an administrative capacity ought 
to be entrusted with judicial duties in matters connected 
with his administrative duties,’’ Lord Hewart also wrote 
in ‘*‘ The New Despotism.’’ It is difficult to see how the 
separation can be accomplished, if it is true at all that 
ordinary judicial process is unsuitable for most of the 
issues which have been referred by Parliament to the 
decision of bureaucratic authoritics. Mr. Robson has thus 
expressed the point of view that is opposite to Lord 
Hewart’s : 


‘*T am convinced that administrative tribunals have 
accomplished, and are accomplishing, ends which are 
beyond the competence of our courts of law as at present 
established. . . . I believe that administrative law, as it 
has developed in modern England, is filling an urgent 
social need which is not met by any other branch of the 
law.”’ 


Little though we may like bureaucratic justice, the 
fundamental fact is that in some form or other it has 
come to stay. There may come one day a reaction against 
the present Socialist tendencies, just as the Socialist era 
was a reaction against excessive individualism; it will 
probably happen one day that the people of this country 
will chafe against the volume of official interference that 
checks their activities. But, however this may be, the 
present generation is not likely to witness any marked 
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diminution in the jurisdiction of official departments, and 
therefore the need for bureaucratic justice will continue. 
Lord Sankey wrote in his valuable Introduction to Dr. 
Port’s book: 


** New circumstances have arisen for which the common 
law does not adequately provide, and cannot conveniently 
be made to provide, remedies.... As civilisation 
advances and society becomes more complex, the State 
begins to control the lives and destinies of its members. 

It is no use trying to defeat it [administrative law] 
by an appeal to the traditional prejudice against bureau- 
cracy. Some new method must be devised, either by 
adapting old law to modern situations or creating a new 
order to deal with them.”’ 


To find this new method has been the function of the 
Committee which Lord Sankey appointed, and it is beyond 
the scope of this book to deal with the details of possible 
methods of reform. A marriage between bureaucratic 
justice and the methods of the courts of law will not be 
easily arranged. The present Railway and Canal Com- 
mission, presided over by a High Court judge, is not a 
very hopeful example of what can be accomplished in this 
direction; the late Mr. R. Tilden Smith once stated that it 
cost him nearly £20,000 in law costs before that Com- 
mission to secure the right to erect the aerial ropeway 
that connects the Tilmanstone collieries with Dover 
harbour. Nor can Parliamentary Committees, which 
examine Private Bills, be regarded as cheap or expe- 
ditious. Probably Mr. Robson will be found correct in 
this diagnosis of our needs: 


‘*What is now badly wanted in our governmental 
system is a co-operative effort between the legal mind and 
the administrative mind, the administrator pushing the 
law into uncharted provinces where new standards are 
required, the lawyer insisting that these standards shall be 
formulated in terms which are capable of judicial applica- 
tion. ... In all cases [of administrative justice] a defi- 
nite, appointed, and known tribunal should be created to 
discharge whatever judicial functions a department may 


have to perform.” 
26 
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For the purposes of this book the main point in this 
connection is, however, that the present methods on which 
litigation is conducted have been a substantial cause of the 
growth of bureaucratic justice, and are today one of the 
principal reasons why, let us hope in a modified form, 
bureaucratic justice is likely to continue. The longer that 
the reform of litigation is continued, the less likely are our 
ordinary courts of law to have transferred to them any 
issues which now have to be decided by official authority. 


An allied question to be considered in this connection is 
that, owing to the cost of procedure in court and profes- 
sional legal assistance, there is a growing tendency for 
officials of courts of justice to do work which professional 
lawyers might reasonably expect to do. Official ‘* Personal 
Application Departments ’’ have long been established at 
Somerset House and also, in connection with the adminis- 
tration of the Lunacy Laws, in the High Court; the latter 
has recently been considerably extended, with the result 
that in 1929 the Law Society was moved to protest against 
its activities. These departments do a great deal to make 
matters easy for laymen who wish to avoid expense, but 
they may be regarded with considerable truth as another 
part of a system of bureaucratic justice. It is not difficult 
to foresee, if legal conditions continue much longer as they 
are, that this tendency to allow court officials to assist 
laymen to dispense with lawyers will spread even to actual 
litigation itself. In County Courts already the benevolent 
and praiseworthy assistance given by court officials 
amounts almost to an unofficial Personal Application 
Department. To check this tendency only one thing is 
necessary, and that is that the legal profession should do 
what Lord Sankey said was necessary—namely, that we 
should put our own house in order. 


CHAPTER XIX 
“POOR PERSONS ”’ 


v Agree with thine adversary quickly, whiles thou art in the 
way with him; lest at any time the adversary deliver thee to 
the judge.’’—Str. Matrnew’s Gospet. 


In a lecture not long ago a distinguished legal authority 
declared, on the subject of the new rules in the High Court 
for assisting ‘‘ poor persons ”’ in conducting litigation, that 
**the new scheme is working very well, and it is believed 
the problem of assisting poor litigants in the High Court 
and Court of Appeal has at last been solved.’? This is 
quite true, but ‘‘ the problem of assisting poor litigants ”’ 
is only one aspect of the difficult question of dealing with 
people who require judicial decision, but who yet are 
unable to pay the expenses of litigation. The problem as 
a whole has not been solved, and in some ways it has been 
rendered more difficult by modern attempts to solve it. 
The recent attempts to solve this problem have achieved 
the result that at the present time anyone who has not 
more than £50 capital or an income of £2 a week may 
impose a legal bill of from £100 upwards on any other 
person, without that person having even the right to show 
at the beginning of the litigation that the claim of the poor 
person is without foundation. The unfortunate defendant 
has to prepare for the trial at his own expense with the 
knowledge that he will never be allowed to recover his 
legal costs from anyone. Under the present rules anyone 
who comes within these meagre financial limits can obtain 
a certificate that he or she is a poor person on satisfying a 
committee that he or she ‘‘ has reasonable grounds for 
taking . . . proceedings ’’—as if nearly everybody’s claim 
does not sound reasonable until the other side is heard. 
Once the certificate is granted, the way to the House of 
Lords is open, and there is no limit to the expense to 
which the other side may be put. The rules of the new 
387 
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scheme expressly provide that ‘‘no poor person shall be 
liable to pay costs to any other party.”’ It is true that the 
judge may “* otherwise order,’’ but such orders are very 
seldom made; besides, of what use would an order for costs 
be against anyone who has neither £50 nor more than £2 
a week? 

Cases are on record where poor persons have taken their 
unfortunate defendants up to the House of Lords. Fair- 
man v. Perpetual Investment Building Society (1923) is a 
reported instance. In that case a woman lost her action 
in the High Court, the Court of Appeal, and the House of 
Lords, and yet the defendants had to pay all their own 
legal costs. This is by no means an exceptional case; I 
have acted in a somewhat similar one myself. In 1927 a 
poor person lost her case before a jury in the High Court 
after the same case had on two previous occasions been 
tried in the same court, the jury having disagreed on both 
occasions. The defendant, who finally won, had thus three 
trials to pay for out of his own pocket. To me these 
results seem very unsatisfactory. The Committee of 
‘** Barebones’ Parliament ”’’ proposed as a remedy for these 
difficulties that ‘‘ when any person is admitted to sue as a 
poor man and shall appeal, and the same shall be adjudged 
causeless, he shall be sent to the workhouse, to continue 
there a month and also be whipped.’’ Here the progres- 
sive Committee of 1658 went rather far, but none the less 
the problem that it faced faces us today. To afford access 
to the courts of law to poor people may produce almost as 
much injustice as the absence of any facilities for them. 

Any individual or company may today be mulcted in 
hundreds of pounds of legal costs, for the essence of the 
present scheme is to provide that poor persons shall pay 
no court fees and no costs to the other side if unsuccessful. 
Otherwise the ordinary machinery is left to operate. 

Our legal system has never shown much sympathy for 
people who have to defend actions without any possibility 
of recovering their legal expenses if their defence proves 
successful. The general attitude taken up by the courts 
was clearly explained by Lord Bowen in 1885 (Cowell v. 
Taylor): ‘‘ The general rule is that poverty is no bar to a 
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litigant. That from time immemorial has been the rule at 
common law and also, I believe, in equity.’? Acting on 
this principle, the courts have refused to order a plaintiff 
to give security on the mere ground that he may be unable 
to pay the other side’s costs if he loses his action. That 
has always been the rule; it was expressly laid down in 
1841 (Ross v. Jacques). It is, of course, quite right that 
nobody should be barred from access to the courts by 
reason of his poverty. To order the giving of security may 
well erect an impossible barrier. An example of this is the 
present rule by which a £50 bond or similar security has to 
be given by anyone who wishes to appeal from a police 
court to Quarter Sessions. This provision often prevents 
any use being made of the right to appeal. I doubt 
whether the community ought to be protected against the 
possibility of even frivolous appeals against convictions. 
Besides, this rule applies to what are in reality important 
civil issues, although they are decided in the criminal 
courts. A police magistrate, or a bench of lay magistrates, 
may, for instance, decide that a man is the father of an 
illegitimate child, and that man must give £50 security 
before he can appeal. I once heard a Recorder allow an 
appeal of this sort from a decision which, on the evidence 
that I heard, seemed utterly wrong; yet if that unfor- 
tunate man—a railwayman—had not been able to find 
security, he would have been saddled with the cost of a 
child that was obviously not his. If there is justice in the 
State’s demand for security, surely we ought to consider 
with considerable sympathy the position of ordinary people 
against whom civil actions may be brought by those who 
will not be able to pay costs if they are unsuccessful. So 
far it does not seem to have been regarded as an injustice 
that people may have actions brought against them which 
must, the system being what it is, cost over £100 to 
defend and yet have to pay those costs themselves if they 
win the action. A man may be a pauper or a bankrupt, a 
defaulter on the Stock Exchange or for any other reason 
unable to pay legal costs if he loses, but the law places no 
restriction upon his right to launch an action against 
whomsoever he pleases. 
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One has only to translate this principle into actual facts 
to see how unsatisfactorily it works. Organisations like 
railway and omnibus companies are particularly liable to 
have claims made against them by reason of the nature of 
their work ; everybody who falls off an omnibus or who is 
hurt in a train at once blames the owner of the vehicle. 
Plenty of accident claims are launched without any justi- 
fication. Yet the company knows that when poor or in- 
solvent people threaten proceedings, large sums will have 
to be spent in legal costs and will never be recovered, even 
if the court decides that the company was not to blame 
for the accident. And though transport undertakings are 
more frequently in this position than anyone else, the same 
does happen to private individuals, who may be quite 
unable to afford legal expenses without denying themselves 
the necessaries of life. Mr. Bernard Shaw, with his re- 
markable facility for putting things the wrong way round, 
has written that ‘‘ the rich woman can terrorise the poor 
woman by threatening to go to law if her demands are not 
complied with.’’ Transpose the words ‘‘rich’’? and 
‘* poor’? and the truth is told. Very often the attitude 
taken up by the poor or insolvent plaintiff is near to black- 
mail: ‘‘ If you don’t pay me, I will sue you, and that will 
cost you over £100, anyhow.’’ The courts can at present 
do very little to discourage or penalise such threats. 

This being the background, the poor persons rules have 
merely tinkered with the problem. I venture to suggest 
that the present system is an example of unthinking senti- 
mentalism. The woes and difficulties of poor people have 
been considered and palliatives applied, without any 
regard for the injustice that may be inflicted upon other 
people. The expensive and cumbrous system of litigation 
has been allowed to operate as of old, with the simple 
expedient added that a successful opponent of a poor 
person shall in any event pay his own costs. A poor person 
has a solicitor and a barrister assigned to him, and neither 
gets any fees for his work. Both branches of the legal 
profession have responded nobly to the appeal to act 
voluntarily in all such cases. King Lear’s Fool would 
have no cause nowadays for his sneer : 
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** Tis like the breath of an unfee’d lawyer. You gave 
me nothing for ’t.’’ 


But the provision of free professional assistance for poor 
persons is but a small part of the problem. The trouble 
lies today in the fate of the unhappy opponent of the poor 
person. Here the rules have provided no solution at all. 
Surely the worst way of dealing with the problem is to 
allow the present expensive machinery of litigation to 
work, to offer no alternative to the unfortunate person 
against whom an action is brought, but to order that that 
person shall, win or lose, pay his own lawyer’s bill. This 
is what the new scheme has done. 

The new scheme is only new in its details. The principles 
upon which it is based go back so far as the year 1495. In 
that year Parliament authorised a poor persons procedure. 
The Chancellor was to nominate clerks to write out the 
writs for poor persons. Justices were to ‘‘ assign counsel 
which shall give their counsels, nothing taking for the 
same,’’ and also to appoint ‘‘ an attorney for such poor 
person and all other officers requisite who shall do their 
duties without any reward.’’ Another Act, passed in 1582, 
freed the poor person from paying costs if he failed. These 
Acts survived till 1818. During a long period before 1854 
a practice grew up which made matters worse by allowing 
a poor person to pay his counsel and solicitor and to re- 
cover these costs if he won his action. The common law 
courts put a stop to this practice in 1854 (Dooly v. Great 
Northern Railway), in which case Lord Campbell expressed 
his ‘‘ regret that the practice prevailed so long.’’ But the 
Court of Chancery approved the practice and authorised 
what it called ‘‘ Dives’ costs,’’ thus accepting the fallacy 
that everyone who is not a pauper is a rich man. The 
Court of Chancery was made to fall into line with the 
common law courts when common law and equity were 
brought together in 1878. It was definitely laid down in 
1888 that a poor person litigant could only recover, if 
successful, his actual out-of-pocket expenses and that these 
expenses should not include fees to lawyers. The whole 
history of the matter was reviewed by Lord Esher in a 
celebrated judgment in 1885 (Carson v. Pickersgill). 
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The present system is merely a revised version of the old 
procedure. The new rules introduced no new principle 
and made no attempt to get rid of the serious injustice 
that occurs when people win actions and yet have to pay 
their full legal expenses. The reason why this problem was 
not tackled in the new rules is, of course, that the true 
solution involves the whole question of the cost of litiga- 
tion, and the present generation of lawyers has so far been 
content to leave that problem alone, with only occasional 
grumblings. The first essential of any real reform is a 
general lowering of the cost of litigation, so that the bill to 
be paid by the successful opponent of a party who cannot 
pay is in any event not so serious an item as it is now. To 
indicate how this could be achieved is the whole purpose 
of this book. But quite apart from the general suggestions 
made elsewhere in this book, there are many changes that 
could be made whereby justice could be obtained for the 
poor person without inflicting irreparable injustice on his 
opponent. 

The present situation is not a healthy one. Not only do 
the rules make it certain that the opponent of a poor 
person shall in any event pay his own costs, but no pro- 
cedure exists whereunder the unfortunate defendant may 
at the outset challenge the right of the poor person to be 
admitted to sue under the rules. The defendant may have 
facts in his possession as to the plaintiff’s means which, if 
known to the Committee concerned, would prevent the 
issue of the necessary certificate. But he is debarred from 
raising the issue. I acted in one High Court case for such 
a defendant. The facts laid before me would certainly, if 
true, have excluded the plaintiff from the rules. I advised 
the defendant’s solicitor to consult the secretary of the 
Poor Persons Department. The solicitor was informed 
that the issue as to the plaintiff’s means could not be 
raised; he was even informed that a letter to the Com- 
mittee on the subject would be unwise. It is difficult to 
understand on what principle a defendant should be ex- 
cluded from submitting his version of the facts about the 
poor person’s means. I would suggest that at the earliest 
stage of an action under the rules a defendant should have 
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a right (1) to challenge the financial standing of the plain- 
tiff, and (2) to endeavour to show, if he can, that the 
proposed action has no merits. Such rights are given to 
the defendant, I believe, by the procedure that is in force 
in Scotland. 

It is only fair to say that the present rules, like their 
predecessors, have a good achievement to their credit in 
the limitations passed upon that doubtful type of lawyer 
who works on the “no cure, no pay ’’ system. The facts 
that a poor person is openly so described and that the 
conduct of his litigation and the expenses charged by the 
lawyers acting for him are supervised by authority are all 
to the good. We are, however, by no means free from 
speculative lawyers yet. A Sam Weller of today could 
still talk about ‘‘them Dodson and Fogg as does these 
sort o’ things on spec., as well as for the other kind and 
gen’rous people o’ the same purfession as sets people by 
the ears free, gratis, for nothin’, and sets their clerks to 
work to find out little disputes among their neighbours and 
acquaintances as vants settlin’ by means o’ lawsuits. .. .’’ 
There are, in fact, probably more Dodsons and Foggs today 
than ever. The great Romilly wrote in his diary in 1817 
that he had seen touting letters written by lawyers to 
unfortunate men who were in prison for debt, pointing out 
‘the modes by which they could most effectively annoy 
and harrass their creditors, delay their proceedings, and 
weary them for expense.’’ There was a regular tariff in 
those days; for five guineas a lawyer would promise to put 
the creditor to an expense of £100, and so on. Imprison- 
ment for debt has been abolished—I say this with all 
respect to his Honour Sir Edward Parry, whose books 
expound the opposite view—but the methods of this class 
of lawyer have changed little. The official Committee on 
Legal Aid for the Poor, which reported in 1928, found it 
necessary to comment severely upon the Dodsons and 
Foggs of the day. The poor persons rules have at least 
done something to check the activities of this undesirable 
type of lawyer, though the type is still at work. 

In 1927 a bold attempt was made to invoke the ancient 
law of ‘‘champerty’’? and ‘‘maintenance.’”?’ A Mr. 
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Wiggins sued a solicitor who acted for a Legal Aid Society, 
alleging that this solicitor had ‘‘ procured ’’ some people 
named Schneider to bring an action against Mr. Wiggins 
in the Shoreditch County Court arising out of a street 
accident in which Mr. Wiggins’ car had damaged Mrs. 
Schneider; the further allegation was made that the 
solicitor ‘* procured, maintained, and upheld the action, 
and carried it on at his own cost and under an agreement ”’ 
that Mr. and Mrs. Schneider should be under no liability to 
the solicitor for any costs, but that, in the event of success 
in the action, the solicitor should receive one-tenth of the 
damages awarded. In the County Court damages had 
been awarded against Mr. Wiggins. When the claim for 
‘*champerty ”’ and ‘‘ maintenance ”’ was tried in the High 
Court, the jury found that the charges made by Mr. 
Wiggins had been established, and they gave a verdict for 
him. Judgment was accordingly given for Mr. Wiggins 
for £29 14s. 2d. and costs on the High Court scale. Then 
the solicitor appealed to the Court of Appeal. 

In 1900, Lord Russell of Killowen had declared in an 
‘‘ unreported ”’ case (Ladd v. London Road Car Company) 
that ‘‘ it is perfectly consistent with the highest honour to 
take up a speculative action in this sense—viz., that if a 
solicitor heard of an injury to a client and honestly took 
pains to inform himself whether there was a bona fide 
cause of action, it was consistent with the honour of the 
profession that the solicitor should take up the action.’’ 
That statement was incomplete as a guide to professional 
morals, as it did not deal with the question whether a 
client might promise the solicitor a share in any damages 
awarded to him, or whether, as the client would not be 
able to pay any solicitor’s costs if he lost the action, he 
could recover such costs from the defendant in the event 
of victory. But the Court of Appeal decided Mr. Wiggins’ 
case on a point that avoided these many difficulties. The 
learned Master of the Rolls decided that ‘‘ it was difficult 
not to believe ’’ that the claim in the County Court “‘ was 
really made’’ by the solicitor, ‘‘ who was guilty of main- 
taining the action in order to get costs for himself... . 
It was quite impossible to say that this was a case of the 
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appellant merely doing his duty by his client.’’ But, 
though some evidence of ‘“‘ maintenance ’’ was thus found 
and some evidence of ‘‘ champerty,’’ it was decided, on 
the authority of a decision of 1919, that the action could 
not succeed unless Mr. Wiggins proved some special 
damage. It so happened that an insurance company had 
assumed responsibility for Mr. Wiggins’ defence in the 
County Court. So on this technical ground that Mr. 
Wiggins had not actually suffered damage in money, the 
Court of Appeal upset the verdict that the jury had given 
him and allowed the solicitor’s appeal. 

This litigation did not, therefore, help in laying down 
principles to control the activities of solicitors who act for 
people who cannot afford to pay them fees. Whether any 
such control is really practicable may well be doubted. A 
reduction in the general cost of litigation would do more 
to this end than most reforms. Certain it is that, especially 
in street accident cases, no one, however poor, is today 
likely to be unable to bring his claim before the courts 
of law. 

So far as the poor person is concerned, I fail to see that 
much more can be done for him. It is sometimes sug- 
gested that the present procedure should be extended to 
County Courts, though the Committee of 1928 reported by 
a majority against this. A ‘*‘ Bentham Committee’’ was 
founded in 1929 to provide voluntary legal aid in the minor 
courts, but the learned and good-hearted lawyers con- 
cerned have apparently paid no attention to the woes of 
successful defendants. In 1849, the High Court decided 
that a County Court judge had power to allow a party to 
sue before him as a poor person (Chinn v. Bullen); but the 
present rules provide no machinery for this to be done, 
except where actions are sent down from the High Court 
to the County Court for trialk My own experience leads 
me to believe that, apart from giving legal advice, no 
assistance should be necessary for the conduct of poor 
persons’ cases in the minor courts, thanks to the almost 
bottomless fund of sympathy and patience possessed by 
the average County Court judge. 

The need today is to see whether there is no remedy for 
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the unfortunate victim of the poor person. Is he indefi- 
nitely to be made liable for full legal costs if he wins? 
Seeing the political tendencies of the times, it may seem 
strange that politicians have not yet suggested that poor 
persons should litigate at the public expense. The Minority 
Report of the Committee of 1928 went so far as to suggest 
that local authorities should employ and pay a legal 
adviser for poor persons, but even the minority members 
limited their recommendation to the giving of advice. So 
long ago as 1908 a Chief Justice of the United States, the 
late Mr. Taft, went so far as to say: ‘‘I believe that it is 
sufficiently in the interest of the public at large to promote 
equality between litigants, to take upon the Government 
much more than has already been done the burden of 
private litigation.’? This seems a strange opinion from 
the land of individualism. We in this country have not 
yet reached the stage of proposals for State-paid litigation. 
But we are still faced with the problem; so is every 
civilised country. The problem is so universal that in 
1927 the League of Nations published a large, and some- 
what unduly expensive, volume on the subject, in which 
the attempts of many different countries to solve it are 
set out. 

Is there any true solution? There is, but its adoption 
requires a readiness to receive ideas which, though by no 
means new in fact, are new to the vast majority of lawyers 
today. 

No one of the present generation has had greater ex- 
perience of the problems of poor persons’ litigation than 
Sir Edward Parry, a County Court judge in Manchester 
and London for over thirty years. With all his experience 
behind him, he wrote these words : 


‘*The best form of legal aid for the poor will be found, 
not in subsidising litigation, but by promoting concilia- 
tion.”’ 


Herein lies a possible remedy. I would suggest that 
whenever an individual or a company is defendant in an 
action brought by anyone who, there is reason to believe, 
will be unable to pay costs if the action 1s unsuccessful, be 
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that plaintiff a poor person within the rules or not, the 
defendant should have an option to demand that concilia- 
tion procedure be resorted to before the action is allowed 
to continue. If the defendant does not wish to do this, 
well and good; the ordinary procedure of litigation can 
take its course. The important point to be secured is that 
the defendant shall have an opportunity of having the 
dispute settled by conciliation methods if he chooses. He 
should have this opportunity immediately the action is set 
on foot, for it must be remembered that, to quote Mr. 
Galsworthy, ‘‘ when the machinery of quarrel is once put 
in motion, much more than pressure of the starting-button 
is required to stop its revolution.’’ The principle of this 
procedure should be those words in St. Matthew’s Gospel 
which stand at the head of this chapter. 

Our litigation procedure is, as I have pointed out before, 
essentially one of combat, and therefore only suitable to 
adversaries who are in a position to play according to the 
rules of the game, including the rule that the loser shall 
pay the costs. Sir Frederick Pollock has written that ‘* our 
native common law procedure is in essence contentious ; it 
is a combat between parties in which the court is only 
umpire.’’ (In an earlier chapter I have doubted the wisdom 
of regarding civil litigation from the point of view of com- 
bat, but this does not affect us here.) Where the plaintiff 
who begins the action is obviously unable to carry out one 
of the rules of combat--namely, that he shall pay his 
opponent’s legal costs if he loses his action—I suggest that 
the fundamental principle of ordinary litigation fails to be 
suitable. 

Conciliation, as opposed to litigation, is no new idea. 
Many countries have experimented with compulsory con- 
ciliation, and some have made a success of the experiment. 
I am not suggesting compulsion, but the provision of an 
alternative for use only in cases where a defendant chooses 
that method rather than pay his own costs, win or lose. 

There is a brief account of the conciliation machinery of 
France in Monsieur Poincaré’s book on ‘‘ How France is 
Governed.’’ The system has been in force since it was set 
up by the Constituent Assembly in 1790. The Juge de 
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Paix—splendid title—holds a ‘‘ preliminary of concilia- 
tion’’ before a lawsuit begins. To quote Monsieur 
Poincaré, the function of the Juge de Paix is ‘‘ less to try 
lawsuits than to endeavour to prevent them.’’ The system 
was extended to certain commercial issues by a decree of 
Napoleon in 1806. The Council of ‘‘ Prud’hommes ”’ [ Wise 
Men | sits to adjudicate on conciliation methods in cases of 
differences between ‘‘merchants or manufacturers and 
their employés.”’ The ‘‘ prud’hommes ”’ are elected for six 
years, and are representative of employers and employés. 
In Norway and Denmark somewhat similar systems have 
been at work since 1795. There intending litigants must 
obtain a certificate that an attempt at conciliation has been 
made and has failed, or the courts may refuse to hear their 
case. 

The United States of America have also experience of 
conciliation, and for the details that follow I am indebted 
to a book, ‘‘ Justice and the Poor,’’ by Mr. R. H. Smith. 
Each State in the Union is, of course, its own master in 
such matters. Cleveland established in 1912 a small Claims 
Court, technically known as the Conciliation Branch of the 
Municipal Court. It deals with claims up to thirty-five 
dollars, and is not limited to mere actions for debts. Torts 
(civil wrongs) may also be dealt with. On receipt of a 
complaint, the court clerk writes or telephones to the 
defendant and endeavours to settle matters with him. If 
there is a contest the ordinary rules of evidence are not 
enforced ; lawyers are not excluded, but their employment 
is not usual. Mr. Smith cites as an example a case of a 
landlady who claimed twenty-five dollars from a lodger on 
the ground that the latter had smoked in bed and had 
burned the mattress. The burning was apparently not 
denied, so the judge telephoned to a departmental store 
and found out that a similar mattress cost eight dollars. 
Judgment for that amount was accordingly given. In 
Kansas there has been since 1912 a Small Debtors’ Court 
as a separate organisation with jurisdiction up to twenty 
dollars—both the low limit and the separate organisation 
seem to me unwise provisions. The judge, who is a lay- 
man, is free to get evidence where he can and is bound to 
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‘* give judgment according to the very right of the case.”’ 
As Mr. Smith says, ‘‘ this means justice according to indi- 
vidual conscience, after the manner of an Eastern cadi.”’ 
In all these cases resort to conciliation is compulsory 
within the prescribed jurisdiction. Public opinion in this 
country is not yet ripe for that. But I would suggest that 
in any civil court any defendant should have the option, 
whether the claim be for five shillings or for five millions, 
of having his case tried by conciliation methods, if he is of 
opinion that for any reason he is unlikely to recover his 
costs if he wins or if the plaintiff cannot or will not give 
security. Conciliation methods would involve the aban- 
donment of the rules of evidence, the possibility of trial on 
documents alone, or the hearing of witnesses at different 
times without cross-examination by the parties. It would, 
in my view, be unwise to permit laymen to act as con- 
ciliation judges. Trained lawyers should be exclusively 
employed, and I venture to suggest that it would be a 
most beneficial experience for judges, masters, and regis- 


trars, whether of the County Courts or of the High Courts, 
to exercise the function of conciliation judges. They might 


thereby learn many lessons which would be of great value 
in their ordinary daily work. 

The creation of conciliation machinery was one of the 
favourite ideas of Lord Brougham. From 1828 onwards he 
advocated the plan. His first Bills for the creation of 
County Courts provided for conciliation machinery as part 
of the County Court jurisdiction. County Court judges 
were to be ‘‘ judges of reconcilement.’’ In the Bull of 
1883 the following proposals were made: Clause 59 pro- 
posed that ‘‘it shall be lawful for any person who hath 
any claim against any other person in respect of any debt 
to cite the person against whom he has such claim to 
appear before the judge where the adverse party resides, 
to have the matter in dispute between them heard and 
advised upon by the judge, which hearing shall be called 
proceeding for reconcilement.’’ By clause 61, “‘ the party 
so cited shall at his own election appear or not before the 
judge.’’? Then, if the parties both appeared, by clause 68 
‘‘it shall be in their option to follow and abide by ”’ the 
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judge’s advice or not, but if they should so decide, ‘‘ the 
substance thereof shall be reduced in writing, signed by 
the parties, and entered in the ‘ Reconcilement Book,’ ”’ 
and such memorandum “shall be final and binding on the 
parties.”’ 

These proposals roused the vested interests of the law. 
Lord Lyndhurst gave voice to the opposition in the House 
of Lords on June 17, 1888. ‘*‘ Such a court,” he said, 
‘* had been tried in France, in Switzerland, in Belgium, in 
Holland. . . . It had been abandoned in them all, because 
it had signally and lamentably failed.*” The ex-Lord 
Chancellor was too sweeping, but even he had to admit 
that courts of reconciliation had succeeded in Denmark 
and Sweden. Since those days, as I have shown, such 
courts in various forms have succeeded elsewhere. Lord 
Campbell in his Life of Brougham wrote frankly that the 
proposals, ‘‘ generally speaking, were rational and prac- 
ticable.’’ However, in order to secure the passage of the 
County Courts Bill (and that was not passed, as we have 
seen, until 1846), the conciliation clauses had to be 
omitted. In 1845, Brougham, no longer Lord Chancellor, 
introduced them as a separate Bill, but again without 
success. Campbell records that on the introduction of this 
Bill three peers only were present in the House of Lords 
besides himself. In 1848 the Bill was revived but made no 
progress. No progress has been made to this day. 

It is doubtful whether any reform is slower than law 
reform. But it ought to be possible to secure assent for 
such a moderate proposal as that defendants who have 
reason to believe that they will never recover their legal 
costs if they win the action shall be entitled to demand 
informal conciliation procedure. Were such a modest 
reform introduced, the injustice that has long existed, 
and which the new poor persons rules have intensified, 
would disappear to a very great extent. By introducing 
such a reform, we should be making a beneficial admission 
that more than sentiment and good-feeling 1s necessary to 
adjust the relations between the poor and those who are 
better off; we should be admitting that head as well as 
heart has to be set in motion. I would throw open the 
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conciliation procedure in all cases, regardless of whether 
the poor persons rules are applicable or not, so that hence- 
forth few successful defendants could have cause to com- 
plain if they win their cases and yet have their own legal 
bill to pay. 

It may be that conciliation procedure will not be suitable 
in all cases. Personally, I believe that it could be worked 
even for that most prolific type of action, the “ running 
down ”’ or accident case. However, let experience decide. 
It is encouraging to read that Sir Edward Parry, in his 
book on law reform, ‘‘ The Gospel and the Law,’’ has 
frankly written that : 


‘*T have no hesitation in saying that, had I had the 
opportunity of assisting the poorer litigants who appeared 
before me to settle their cases by methods of conciliation 
before they had spent what to them were large sums of 
money in solicitors’ costs and court fees, I would have 
succeeded in at least seventy-five per cent. of the matters 
I tried, and with better results to the litigants and a saving 
to them of their time, their money, and their peace of 
mind. 


I believe that experience of such a voluntary scheme as 
I suggest would have far-reaching results. If the results 
were good, the question of extending the principle, or 
possibly of introducing an element of compulsion, could 
be considered later. In any case, valuable experience 
would be gained. A fresh and invigorating wind would 
blow over our whole machinery of litigation, and very 
likely the lesson might be learned that, especially in cases 
where juries are not employed, our present standards of 
evidence can safely be modified. 

But whatever the results of the experiment, it would no 
longer be true that our present system permits, and our 
present rules encourage, individuals and companies being 
put in the position of having to fight civil actions, knowing 
full well that every penny they spend must in any event 
come out of their own pocket. In 1189, Bracton wrote in 
the preface to his ‘‘ Treatise on the Law and Customs of 
the Kingdom of England ”’ that ‘‘ the power of his adver- 
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sary oppresses not the poor man.’’ I believe that this has 
on the whole been true of English law ever since. But the 
time has come when we should apply our thoughts to the 
power of a poor adversary to oppress those who at least 
can afford to defend themselves. 


CHAPTER XX 
FOUR OTHER PROBLEMS 


Four further matters need to be briefly examined before 
our survey of English civil justice is complete. They are 
of differing degrees of importance and difficulty, but all 
have an important bearing upon the working of our courts. 
The first, the fixing of approximate times for the hearing 
of cases, is a matter of detail which affects to a surprising 
degree the cost of litigation and the general reputation of 
the courts. Here reform could be introduced by a stroke 
of the judicial pen. The second, the question of vacations, 
could also be dealt with by the courts of their own free 
will. The third, the wisdom and the possibility of uniting 
barristers and solicitors into a single profession, is a ques- 
tion of great difficulty and one in which change, if it comes 
at all, is not likely for a considerable time. The fourth, 
the merits and demerits of a Ministry of Justice, is an old 
question, but one which suggests an alternative change of 
real importance that could be introduced at once. 


I.—TuHE TIME FoR HEARING 


Under existing conditions it is a comparatively rare 
event that anyone concerned in a case in the courts of law 
can know with any certainty the time, or even the day, 
when the court will be able to begin the case. This may 
seem at first sight a small matter, but it is one of real 
importance and one that considerably affects the cost of 
legal proceedings. 

In the High Court it happens every day that, although 
the lists for the following day’s work are not finally made 
out till about 4 o’clock in the afternoon, cases are put 
down for hearing that are not heard till the following, or 
even some later, day. Before the King’s Bench ‘* Judge in 
Chambers ’”’ a wait of several hours outside his room is 
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usual before a turn for audience comes round. In County 
Courts it frequently happens that all concerned have been 
summoned to attend at or before the opening of the sitting, 
and that about 8 o’clock or later they are informed that 
their cases are ‘‘ adjourned for want of time ’’ to some day 
a week or more ahead. Sir Thomas Snagge wrote in 1904 
that *‘long practice has made the registrar and his clerk 
expert in the art of gauging approximately the duration of 
each day’s work, and, as a rule, the allotted business of 
each day is finished within the day.’’ This was written in 
days when the work of our County Courts was considerably 
less than it is now, and I fear that no one acquainted with 
our busier County Courts could say the same today. I 
have known of County Court cases “‘ adjourned for want 
of time ’”’ on four separate occasions, which means that 
parties, witnesses, and lawyers have spent the greater part 
of four separate days without having their case disposed 
of. Witnesses and lawyers are usually remunerated for 
such attendances, and those who are not lose a day’s work 
on each occasion. When this occurs, the costs have so 
mounted up that no true justice can in the end be 
administered, for the final bill must be out of proportion 
to the issue at stake. At the Assizes in provincial towns 
it is frequently impossible to know the day upon which 
any particular case will be heard. At the Central Criminal 
Court, the ‘‘ Old Bailey,’’ it is usual that at the beginning 
of each term—and there are twelve terms in that court 
each year—everybody concerned in every case has to be 
available for two days before the case reaches its turn for 
hearing. 

In many County Courts there is an additional difficulty. 
All concerned are frequently summoned to attend the court 
an hour or more before the judge even arrives in the build- 
ing. This is usually due to the fact that certain preliminary 
formalities have to be observed by the parties or their 
solicitors before the officials, and that in many courts there 
is only one court room, which the registrar has to occupy 
before the sitting of the judge. But even under existing 
ennditions it should be possible for the notices summoning 
parties to explain clearly who is expected to attend at the 
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earlier hour and for a later time to be given to the others 
concerned. Once it is realised that these matters are 
important, considerable improvements could be _intro- 
duced, even with the existing court buildings. 

The consequences of these conditions to the personal 
convenience of all concerned and to the cost of the pro- 
ceedings to whomever in the end pays the bill are serious. 
In fact, the absence of anything like fixed times for hearing 
is in itself a substantial deterrent to resort to the courts of 
law. The Chamber of Commerce report lays great stress 
on this point: 


‘Dates should always be fixed for trials. ... We 
attach great importance to the fixing of dates. Uncertainty 
of date of hearing and waiting about is one of the greatest 
discouragements preventing persons from bringing their 
disputes to court, and is a great cause of expense. . . 
We suggest that, if the management of the lists and of the 
business and staff arrangements of the law courts generally 
were entrusted to a business manager, it would be a great 
convenience, both to the public and also to the Bench, 
Bar, and solicitors.”’ 


The views of the Bar have recently been publicly ex- 
pressed by Sir Henry Maddocks, K.C.: °**I cannot think 
that it is beyond human ingenuity to think out a plan by 
which every case can be given an actual date for hearing, 
not a mere position in a long list of cases.’’ 

This is not a simple matter. No plan can, of course, 
avoid some delay or uncertainty as to time. It is im- 
possible to arrange any man’s work so that those who 
need his attention can all be attended to strictly according 
to schedule, as every patient of a dentist knows well. No 
judge can hear more than one case at a time, nor can 
anybody foretell with any precision how long a case will 
last or whether it will be settled by an eleventh-hour 
agreement between the parties. But certain difficulties, 
which are largely the cause of present conditions, can be 
removed. The fact that some courts are in this respect 
much better than others shows that the problem is not 
insuperable. In the High Court, the Commercial Court 
and the Chancery Courts are much better than the ordinary 
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common law courts. In one London County Court (Mary- 
lebone) an enterprising and sympathetic registrar arranges 
the judge’s work in three lists: one for 10.80 a.m., another 
for 12 o’clock, and a third for 2 o’clock, with the result 
that waiting about or adjournments “‘ for want of time ’”’ 
are exceptional. For eight years a part of my work was to 
act as secretary of a judicial tribunal, and at one time we 
had to deal with some forty cases a day. With the co- 
operation of the judges I arranged the lists also in three 
separate batches. Cases of substance were nearly always 
allotted definite times. I think I can truthfully say that 
during these eight years less than a dozen cases were not 
heard on the day for which the parties were summoned. 
In considering how to improve matters in this respect 
a question of psychology has first to be faced. A judge in 
this country is a conscientious servant of the public and 
likes to avoid wasting his working hours; Sir William 
Harcourt’s blunt statement, that ‘‘ something must be 
done to shame Her Majesty’s judges into doing a fair day’s 
work,’’ if it was ever applicable, has no relevance now. 
We have no need of the kind of penal control of judges 
that exists, for instance, in some parts of the United 
States. There one State constitution provides that, if a 
judge does not arrive in court within half an hour of the 
time fixed for the sitting, the attorneys of the parties may 
elect their own judge and carry on; in another State the 
judge is not allowed to draw his salary until he has sworn 
an affidavit to the effect that no case remains undisposed 
of in his list that has been submitted for his decision more 
than ninety days previously. Such schoolboy treatment 
merely seems ridiculous to us. But the very fact that our 
judges have, by attending to their duties, earned a high 
public esteem intensifies the difficulties that we are now 
considering. Lists of cases are usually drawn up by fairly 
humble members of the staff of the courts, and they stand 
rather in awe of judges; they are apt to believe that the 
worst disaster that could possibly happen would be that 
the judge, for whose day’s work they are responsible, 
should have no work for an hour or so. My own experience 
is that judges are very human men, and it is my belief 
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that, if once the seriousness of this question could be 
realised, reforms would quickly be introduced. When I 
became secretary of the tribunal already alluded to, I 
discussed these practical problems with my judges, and 
had no difficulty in convincing them that it was better to 
risk short periods of judicial idleness than to arrange the 
work so that it would be certain that cases would be 
delayed or postponed. A more general fixing of dates and 
times must occasionally result in judges having no court 
work to do, often owing to the belated settlement of cases. 
But judges often have work to perform in their private 
rooms, and if some of the proposals made in this book 
were ever carried out, this judicial work out of court would 
be considerably increased. Even if, however, a few blank 
hours result, and this happens even now, an unexpected 
holiday is very refreshing, and nobody could reasonably 
prudge it to our judges. 

The incentive to reform must come, of course, from 
judges, but I am convinced that, especially now that the 
Chamber of Commerce has directed attention to the im- 
portance of the point, this problem can be solved both 
easily and quickly. Its solution in all courts will have a 
great effect in increasing the efficiency, and therefore the 
popularity, of the courts. 

Reform in this respect would have another beneficial 
result. It would be possible to rely upon the presence in 
court of all counsel who have been briefed in a case. It 
has long been a grievance of both public and solicitors that 
counsel are not present when their cases are being heard. 
But under present conditions this must often be inevitable, 
as both the counsel who accepts a brief and the solicitor 
who delivers it can only guess the day or time when the 
case is likely to be heard. It is often a real hardship upon 
a litigant if the chosen counsel, who may well have been in 
touch with the case for months, is not able to be present 
in court when the time comes. It is also a hardship upon 
the counsel who has mastered a brief in a case to have to 
surrender it when the time comes because another of his 
cases clashes with it. 

Present conditions are apt to tempt busy counsel to 
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accept more work than they can perform, because the 
uncertainty about dates and times has created a wide- 
spread idea that counsel cannot always be expected to be 
present when their cases are before the court. When 
Lyndhurst was Lord Chancellor, so Mr. Atlay records, he 
expressed his disapproval of the practice of counsel going 
from one court to another and being engaged in conduct- 
ing cases of importance in two courts at the same time. 
In his ‘* Recollections,’? Lord Alverstone wrote of the 
Parliamentary Bar of his day that ‘‘ the large fortunes 
which were made in those days at the Parliamentary Bar 
were frequently the result of barristers taking more briefs 
than they could possibly attend to.’’ He cites one case in 
which eight counsel were briefed for the South-Western 
Railway, and not one of them was present before the 
committee. In a recent obituary notice in The Times of a 
High Court judge, it was said that when he was a busy 
King’s Counsel, he, *‘ hurrying from court to court, making 
a speech here and cross-examining there, was one of the 
daily sights at the Royal Courts of Justice,’’ and that, 
when he was promoted to the Bench, ‘‘ a friend in offering 
his congratulations pointed out that it would be to him a 
novel and interesting experience to hear a case from be- 
ginning to end.’’ If counsel were not needed throughout 
their cases, they would not be remunerated, as they are, 
for each day’s sitting. If there could be reasonable cer- 
tainty as to the time that cases would begin, litigants 
would be able to rely upon the presence of all the counsel 
selected for their cases, and counsel, however popular and 
busy, would not be in the position of having to dash from 
court to court, endeavouring to conduct several cases at 
the same time. 


Il.—Tse Lecat VACATIONS 


When the time comes for a re-examination of the working 
of our machinery of civil justice, it will in all probability 
be found impossible to ignore the question of legal vaca- 
tions. 

At present the rules of the Supreme Court provide that 
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in every year there shall be an Easter vacation of a week 
in addition to the ordinary holidays, nine days in all; a 
Whitsun vacation of six weekdays extra to public holidays ; 
a ** Long Vacation ’’ beginning on August 1 and not ending 
till October 11, both dates inclusive; finally, a Christmas 
vacation of from December 24 till January 6. The day 
for keeping the King’s Birthday is also a judicial holiday. 
** Vacation judges’? are appointed to deal with urgent 
business, but, as anyone who has appeared before them 
knows, the urgency has to be genuine; otherwise the 
matter is ordered to be postponed until the beginning of 
the new term. During vacations certain steps in procedure 
can be taken, even in non-urgent matters, but no decisions 
of importance can be obtained. It is generally true that, 
save for cases in which urgency can be proved, High Court 
justice sleeps during the vacations. To no other courts 
are such long vacations permitted. The Central Criminal 
Court holds a session in the second week of September, and 
in many of the County Courts sittings are held during the 
summer months. 

A shortening of the Long Vacation of ten weeks has often 
been suggested, once even by a Royal Commission, and at 
least one High Court judge, Lord Darling, has supported 
the proposal. In the House of Lords Lord Haldane once 
spoke of the ‘‘ very long vacation,’’ and recommended that 
it should be shortened. In 1897 the Law Society expressed 
the general opinion of solicitors that a summer vacation of 
eight weeks was adequate; but the General Council of the 
Bar dissented from any such change, although at that very 
time that Council was criticising somewhat severely ‘‘ the 
present system by which the civil business of the High 
Court of Justice on the common law side is attempted to 
be dealt with.’’ The Council endorsed the criticism that 
‘‘there is no order or method, certainty or continuity, in 
the constitution and procedure of the courts,’’ and recom- 
mended ‘‘that the great concentration of business in 
London renders it imperatively necessary that at least six 
courts sit continuously in London throughout the legal 
year for the trial of actions in the Queen’s [King’s] Bench 
Division in London,’”’? a reform which has never been 
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carried out. But the organised opinion of the Bar was 
then strongly against any shortening of the ten weeks’ 
vacation. Whether this is now the general opinion of 
barristers is doubtful, for these ten weeks may reasonably 
be described as a ‘‘ lock-out ’’ for most of them, involving 
considerable hardship in the humbler ranks. 

The question needs, however, to be considered mainly 
from the point of view of the public interest. It cannot be 
anything but detrimental to the community that the High 
Court should cease to function during these frequent and 
lengthy periods for all but the merest routine work and 
work of proved urgency. The length and frequency of the 
vacations allowed to individual judges is one matter, but 
general vacations, involving practically the closing of the 
courts, is another. No one would suggest that judges now 
on the Bench should have shorter vacations than at the 
time of their appointment. That is not our English way ; 
we do not ruthlessly interfere with bargains that we have 
made. It is difficult to see, however, why adequate vaca- 
tions for judges cannot be arranged without almost a total 
cessation of judicial work. I can see no reason why a week 
at Easter, Whitsun, and Christmas respectively, and at 
most the months of August and September, should not be 
the maximum periods for closing the High Court. Under 
present arrangements some of the higher officials of the 
court whose presence is required between the end of July 
and the middle of October take vacations while the courts 
are sitting to compensate for time given to work during 
the vacation. It would not be difficult to extend this 
arrangement so that all concerned should have adequate 
vacations and yet that the general vacation should not be 
unduly long. Lengthy vacations are also popular with the 
leading members of the Bar, but are they not in a position 
to stay away from active work for as long a time as they 
desire ? 

On or about October 11 in each year the Lord Chancellor, 
the judges, and the Bar assemble in Westminster Abbey 
for a special Divine service to mark the opening of a new 
legal year. This annual service in the Abbey is as im- 
pressive and beautiful as any service I have ever attended. 
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But for me its majesty is a little marred by the uncomfort- 
able thought that the lawyers are celebrating a return to 
work some weeks after ordinary mortals have ceased to 
think of holidays. This thought must surely occur to 
the crowds who eagerly watch the robed judges and 
barristers entering and leaving the Abbey. This annual 
service would fit better into modern conditions if it took 
place at least a fortnight earlier. The public has a right 
to ask why the higher courts are closed until the middle of 
October. There is no answer, save that tradition makes 
it so. 


ITI.— Fusion 


A question of difficulty and importance that may have 
to be faced is whether the fusion of barristers and solicitors . 
into one profession would help to achieve the objects which 
law reformers have at heart. The division seems arbitrary 
to the layman, whose attitude to the subject is rather that 
of Steerforth in ‘‘ David Copperfield.’? Speaking of a 
similar decision among practitioners in the old Eccle- 
siastical and Admiralty Courts, Steerforth said: ‘* The 
procters employ the advocates. Both get very comfort- 
able fees, and altogether they make a mighty smug little 
party.”’ 

The London Chamber of Commerce in its report has 
definitely pronounced against the continuance of the 
division : 

‘*We think the present separation of the two sides of 
the legal profession should be ended, as this would un- 
doubtedly considerably lessen the expenses caused by the 
present double representation of litigants.”’ 


Fusion has long been advocated. In Sir William Har- 
court’s **Plan’’ of 1871 the division was denounced as 
“that absurd and mischievous etiquette which divides the 
two branches of our great profession.’? About the same 
time Lord Chief Justice Coleridge supported fusion, and 
this is all the more significant because, as his biographer 
says and as we have seen in this book, Lord Coleridge had 
‘¢ dislike to change when the dignities and privileges of 
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his profession were to be sacrificed to utilitarian curtail- 
ment.’’ The greatest advocate of fusion in modern times 
is Sir Edward Clarke, K.C., who, when Solicitor-General 
in 1888, made a speech in Birmingham in favour of the 
change which caused a sensation. That speech called forth 
a leading article in The Times (January 21, 1888), in which 
the fusion of the two branches was termed “‘ a controversy 
which is always with us and which nevertheless rarely 
seems to move.’”’ After the lapse of over forty years one 
can only say that interest in the question, both public and 
professional, has diminished rather than increased; but 
the question is bound to be revived, once interest in law 
reform becomes widespread. In The Times article of 1888 
these words were used: ‘‘ Many causes have conspired to 
make alike the public, solicitors, and many barristers less 
averse than they were to see a change. ... Among the 
junior Bar are many not prepared to live a life of thinly 
veiled idleness, dreaming of professional activity never to 
be realised.’’ Similar words can be truthfully employed 
today. 

It is noteworthy that Sir Edward Clarke has never 
changed his views on this question. In his ‘* Story of My 
Life ’’ he recorded: ‘‘ I have long felt that the separation 
of the legal profession into two separate branches is a 
real public mischief.’? In July, 1980, that Grand Old 
Man of the law, then in his ninetieth year, wrote to me: 
‘*T have just read over my Birmingham address, and I 
find nothing to add or to alter.’’ The fact that such vast 
experience in the law results in this continued belief that 
the fusion of the two branches of the profession is desir- 
able gives us of today much food for thought. 

We have to realise that the separation of the legal pro- 
fession into two branches goes back to the early times 
of legal memory. Some say that originally barristers 
were attorneys and solicitors as well, and that this ex- 
plains the strange terms ‘‘ Attorney-General’’ and 
‘* Solicitor-General,’’ offices which are always held by 
barristers. Be that as it may, the important fact is that 
in England the two branches of the profession have trodden 
their separate paths since the thirteenth century. The 
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separation, it is well to remember, is mainly traditional. 
Nothing but professional etiquette prevents a barrister 
from receiving his instructions direct from a litigant; in 
a few cases he is definitely allowed to accept direct in- 
structions from a layman. Lord Brougham was within 
his legal rights when he made his threat to the attorneys 
to accept work without their intervention (see p. 287). In 
1850 (Doe d. Bennet v. Hale) the point came before Lord 
Campbell when he was Chief Justice. His decision was 
that ‘‘ there is no rule of law requiring that counsel ap- 
pearing in court for a party ’”’ should receive his instruc- 
tions from an attorney. Lord Campbell added that there 
was also no rule of the judges to this effect, but he 
hastened to say that the ‘* usage which has prevailed at 
the Bar .. . is beneficial and ought to be maintained.”’ 
Strangely enough, Parliament had just enacted (by the 
County Courts Act of 1846) that barristers should not ap- 
pear in County Courts without the instructions of an 
attorney, but to this day there is no such definite law 
for the greater courts of law. 

Undoubtedly the division of the profession has many 
advantages. One of the most obvious is that a single 
solicitor can under our system deal with all the manifold 
interests of his client, because the Bar is independent and 
contains experts on every branch of law. No man or 
company, however important, need employ more than 
one solicitor or firm of solicitors. But this consideration 
affects big work only ; it would be possible for any lawyer, 
equipped with an adequate staff, to conduct any litiga- 
tion in which the average client is concerned. 

Another great advantage claimed for the division of 
the legal profession is that the independence of the Bar 
promotes a higher standard of integrity. It is un- 
doubtedly true that unworthy cases and fallacious argu- 
ments are often rendered stillborn because counsel refuse 
to put them forward. A barrister is always conscious of 
his duty to the court as well as of his obligations to his 
litigant and solicitor. But I confess that I am not much 
moved by this line of argument. Once it is analysed 
today, it is impossible to believe that there is much sub- 
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stance in it. I believe that this theory is a relic of the 
days when solicitors were regarded as beneath barristers 
in character and integrity as well as in social status; of 
the days when Dr. Johnson said: ‘‘I would be loth to 
speak ill of any person who I do not know deserves it, 
but I am afraid he is an attorney.’’ All systems depend 
upon the quality of the individual, and there is no reason 
for fearing that the quality of those who plead in court 
would be lowered if barristers and solicitors underwent 
a common training and were subject to a common dis- 
cipline. | 

A far sounder argument in favour of our present system 
is that there is a real distinction between the work of the 
barrister and that of a solicitor. Nobody who has prac- 
tised in the law, especially in big litigation, can have 
failed to see that there is a clear line of demarcation be- 
tween the work of the two branches of the profession. If 
barristers and solicitors were suddenly amalgamated to- 
day, few barristers would feel at home in an office, un- 
ravelling the difficulties of their clients and preparing 
their cases for presentation to a judge; similarly, few 
solicitors would shine as advocates in court. But this is 
not the test that has to be applied. Fusion could only 
come as the result of a common training. If it came, the 
lawyer who excelled in advocacy would continue that 
branch of legal work, and the lawyer who was more 
suited to work in an office would presumably adhere to 
his office. This happens in countries like the United 
States, where the profession is not divided. 

The main test is whether the present division involves 
an unjustifiable imposition upon the public that needs 
judicial decision. In all classes of litigation the employ- 
ment of both barrister and solicitor must inevitably in- 
crease the cost of litigation, and, of course, the additional 
cost falls heavily in proportion to the smallness of the 
case. Lord Birkenhead once expressed the opinion that 
‘*it is indeed doubtful whether amalgamation would in 
the long run save expense,’’ but it is difficult to follow 
him here. In a County Court (where solicitors have 
audience on equal terms with barristers) a case must cost 
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more if a barrister is employed, and even in big litigation 
in the High Court the expenses are increased by the 
existence of the barrister’s monopoly of the right of 
audience. 

Advocates of the present system can claim it as a 
significant fact that in countries like India and the United 
States, where fusion exists, there is a tendency towards 
Separation in places where there are courts of the highest 
standing. In India there is fusion over the whole country, 
save in the few principal cities. As to the United States, 
Lord Bryce wrote that ‘‘in spite of this union of all a 
lawyer’s functions in the same person, considerations of 
practical convenience have in many places established a 
division of labour similar to that existing in England.”’ 
The lessons to be derived from experience in the United 
States, as summed up by Lord Bryce in his ‘‘ American 
Commonwealth,”’ are of real interest. He thought that 
with fusion ‘‘ the junior barrister would find it easier to 
get on”’; of that there can be little doubt. Lord Bryce 
thought that the young lawyer in the United States ‘* is 
better off than the young barrister in England. He is 
in another way more favourably placed than the young 
English solicitor. He is not taught to rely in cases of 
legal difficulty upon the opinion of another person.”’ 
There is much truth in this, for the division of the pro- 
fession tends to discourage solicitors from accepting re- 
sponsibility. Lord Bryce sums the matter up thus: 


‘‘“The example of the United States seems to show 
that the balance of advantage is in favour of uniting 
barristers and attorneys in one body. ... The gain to 
the client is still clearer. ... A case is on the whole 
better dealt with when it is kept in one office and 
managed by one person.”’ 


This last statement may well be questioned. The most 
substantial argument in favour of the present system is 
that a barrister, just because he is somewhat remote from 
his client, is able to deal with his case in court without 
bringing in irrelevant or undesirable matter. Every prac- 
tising counsel knows that it sometimes happens that 
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solicitors, Just because they have lived long with a big 
case, cannot see the wood for the trees. If fusion were 
suddenly introduced, our judges would have much to com- 
plain of when lawyers presented big cases in which they 
had been absorbed for many months; the difficulty in 
finding the points for decision would be far greater than 
it is today. But, as I have said, fusion presupposes a 
new education, and secondly, there is no reason for assum- 
ing that under fusion men who were not experts in the 
art of discovering the essential points and putting them 
before courts of law would, save in small cases, do the 
more difficult kind of advocacy. 

Viewing the problem as a whole, and bearing in mind 
the fact that present conditions are hardest upon the 
smaller litigants, I think that a gradual trend of opinion 
towards fusion is likely, and on the whole I incline to the 
view that it is desirable, though I fully recognise that the 
time for the change is not yet come. Much hard think- 
ing will be necessary before the change can be made, but 
the problem is one that we should not be afraid of con- 
sidering. Economic conditions in this country are likely 
for many years to be such that extravagance will have 
to be increasingly avoided. If conditions eventually 
compel fusion, lawyers then, as now, would divide them- 
selves, except in small cases, between what we of today 
call solicitor’s work and what we know as barrister’s 
work. There would continue to be experts in advocacy 
and experts in every branch of law. The main difference 
would be the elimination of artificial barriers and un- 
necessary expense. 

One of the advantages of fusion is that then every 
lawyer would become the direct servant of the litigant. 
Today the barrister owes a divided loyalty. His “‘ client ”’ 
is the solicitor, not the litigant who pays both barrister 
and solicitor. Lord Alverstone told the story that Sir 
Henry James, when leading counsel on the Oxford circuit, 
once said to a colleague: ‘*‘ You lose a lot of cases by 
bringing in immaterial matter.’’ The reply came 
promptly: ‘‘ You are quite right, but I never lose a 
client,’? meaning a solicitor. There is a moral in this. 


A COMMON EDUCATION 417 


Barristers, being dependent upon solicitors for work, are 
exposed to a temptation to please the solicitor, whom they 
hope to see again, rather than the litigant, who is not as 
a rule likely to require the renewed services of counsel. 
Where there is fusion there is clarity in the relationship 
between lawyers and clients. 

Another advantage that would arise from fusion is that 
advocates would realise the cost of the various steps in 
litigation which they advise; they would have their 
thoughts directed more constantly towards the pockets of 
the litigant, and would be less easily carried away by 
enthusiasm for law-making, which can at best lead their 
clients into a gamble and may lead them into serious finan- 
cial difficulties. 

Again, it is arguable that the legal profession would 
benefit if all lawyers shared a common education, went 
through a common apprenticeship, and were under a 
common professional discipline. In 1867, Lord Selborne 
took a prominent part in a movement for improving legal 
education, and in his ‘‘ Memorials ”’ he said that ‘* under 
all discouragement ”’ he adhered to the view that the same 
legal education ‘*‘ should be open to those who were pre- 
paring themselves for either branch of the legal profes- 
sion.”’ He dealt with the view that it was undesirable 
that barristers and solicitors should thus meet by declar- 
ing: ‘I regarded it as a prejudice neither liberal nor 
reasonable.’’ At present there are innumerable rules to 
keep the two branches apart. Thus a barrister may not 
take a solicitor into the hall of his Inn of Court; barristers 
on circuit are not supposed to frequent the public rooms 
of hotels, where solicitors may be, and so on. These 
arbitrary rules to keep the two branches separate are 
again, I cannot help thinking, archaic survivals of the 
days when solicitors and attorneys did not enjoy the same 
social status as barristers. MBarristers still have a special 
status according to the tables of social precedence, but 
who today attaches any importance to it? During the 
last seventy years or so the profession of solicitor has 
been raised in standing, and there is no reason in the 
existence of rigid rules to keep the two branches of the 
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profession apart. Lord Campbell wrote in his Life of 
Lord Chancellor Loughborough (1788-1805): ‘* Profes- 
sional etiquette has been carried to a ridiculous extent, as 
in forbidding a barrister on the circuit to dine with an 
attorney or to dance with an attorney’s daughter—whereas 
the attorney is often a gentleman as well born, as well 
educated, and as well mannered as the barrister.’? Today 
a barrister and a solicitor may marry. That fact should 
bring us to realise the changes that have taken place and 
prepare us for the changes that may follow in time. 

It seems to me that we are apt to exaggerate the extent 
to which the generally excellent standards of the Bar de- 
pend upon rules of etiquette and arbitrary restrictions. 
The Bar is a great profession because it has great tradi- 
tions, and, more important, because it contains great 
men. In 1930, Mr. St. John Micklethwait, K.C., in a 
‘* Reading ”’ to brother barristers in Middle Temple Hall, 
said that ‘‘it is our pride that we belong to a profession 
which, from the point of view of professional probity and 
honour, is second to no profession in the world, and I 
believe that that is due to the rules and standard of 
etiquette which have largely, if not entirely, grown up in 
the past on circuit and as a result of the circuit system.”’ 
Mr. Micklethwait was speaking from over thirty years’ 
experience of circuit life, but, none the less, I cannot be- 
lieve that the rules of etiquette, especially those concerned 
with circuit life, have been the source of our professional 
standards of honour. The decay of the circuit system 
and of circuit life among barristers, upon which I have 
commented in Chapter XV., has not lowered the standard 
of ‘‘ professional probity and honour.’’ I am optimist 
enough to believe that probity and honour in the legal 
profession would not be lowered, but might even be raised, 
if some of our rules of etiquette that bar efficiency and 
increase expense were eliminated. As I have said before, 
professional probity depends upon the type of recruit, his 
training and his early professional associations, and if, as 
I believe, there is too much laxity in those respects at 
present, no rules of etiquette about such matters as dining 
with solicitors are going to secure the maintenance of 
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proper standards. After all, professional standards vary 
in different times. Campbell records the following when 
Lord Loughborough as a young barrister transferred from 
the Scotch to the English Bar: 


** About the means he used to procure employment he 
seems to have been by no means over-delicate. His 
countryman, Strahan the printer, now rode in a coach, 
and had much to say with city attorneys. Weddeburn 
[Loughborough] without scruple applied to him for his 
interest to get briefs in causes at Guildhall—and with 
some effect. Strahan having afterwards mentioned this 
circumstance in the presence of Dr. Johnson and Boswell, 
the question was discussed ‘ how far it is allowable for a 
barrister to canvass for business.’ Johnson rather de- 
fended the practice, saying: ‘I should not solicit employ- 
ment as a lawyer—not because I should think it wrong, 
but because I should disdain it.’ ”’ 


Corporate life always encourages conservatism, and 
conservatism is usually to the good, but only so long as it 
does not prevent the realisation of actual conditions or 
blind us to the necessity for gradual reforms. The essence 
of corporate life among lawyers lies, not in the value of 
our rules of etiquette, but in the value of ourselves. We 
could examine all our rules and standards of etiquette 
and introduce many changes, and yet be certain, if we 
are able to attract the right men, that there would be no 
falling off in our probity and honour. 

The most ardent advocates of the fusion of barristers 
and solicitors—and I am not among them, for I do not 
regard this change as essential, but one which may come 
by general consent and natural evolution in the course of 
time—would not fail to recognise that the radical altera- 
tion of an institution six hundred years old at least is not 
likely to be achieved quickly or easily. The Chamber of 
Commerce report frankly admitted this: ‘‘ We recognise 
that fusion is not yet practical politics.’? Nevertheless, 
I believe that the conditions which will call for fusion are 
approaching and that we are nearer to them now than 
we were in 1888, and that before long attention will be 
increasingly directed toward this reform. 
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IV.—A MINISTRY OF JUSTICE? 


It has often been suggested that this country, like many 
others, should have a Ministry of Justice, in which all 
supervision of the administration of justice should be con- 
centrated. At present that work is divided, mainly be- 
tween the Lord Chancellor and the Home Secretary, while 
the holders of certain other offices, notably the Attorney- 
General, have their own judicial responsibilities. 

No one would attempt to deny that our present division 
of supervision is anomalous. No nation organising itself 
for the first time would copy our arrangement, but that 
consideration leads nowhere. In matters constitutional, 
as in so many other fields, we English people never have 
paid attention to symmetry and logic, and probably we 
never shall. The only test that Englishmen will ever 
seriously apply to the supervision of justice is whether that 
supervision is adequate. ‘*‘ Whate’er is best administered 
is best.”’ 

In his epilogue in the seventh volume of the ‘* Lives of 
the Chancellors ’’ (the volume which should, in the interests 
of the author’s reputation, have been the last), Lord 
Campbell wrote thus of the office of Lord Chancellor: ‘‘I 
wish Benthamites to consider whether, as it has subsisted 
since the foundation of the monarchy, it can be safely 
dispensed with or materially altered.’’ Materially altered 
the office has certainly been, both before 1847, when Lord 
Campbell wrote, and since. But those who, like Fitzjames 
Stephen, Sir William Harcourt, Lord Coleridge, and others, 
have recommended more drastic handling of the office and 
the creation of a Ministry of Justice, must have given in- 
adequate heed to the Englishman’s love of retaining his 
old institutions. Lord Westbury, great law reformer 
though he was, opposed in 1857 the making of any such 
change, ‘‘ and that craves wary walking.’’ 

In recent years the proposal to create a Ministry of 
Justice has not been seriously put forward, mainly because 
of the slump in public and professional interest in law 
reform generally. But there are none the less many who 
are keenly opposed to any such plan. To be content with 
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the general principles upon which the supervision of justice 
is exercised today does not necessarily indicate satisfaction 
with legal conditions generally. I for one, despite all the 
criticisms made in this book upon the practical working of 
our civil courts, share to the full the prejudices of those 
who oppose this change. In 1928, at the City of London 
Solicitors’ Company, Lord Hewart declared that the 
Minister of Justice might well be someone “‘ not trained 
in the law, not aware of the traditions of the Bar, but a 
successful soap dealer or an enterprising tea dealer.’’ In 
his book ‘* The New Despotism,’’ Lord Hewart repeated 
his objections in equally forcible language. But, neverthe- 
less, our prejudices against depriving the Lord Chancellor 
of his administrative responsibilities in civil justice and 
handing them to a political Minister must not disincline us 
to enquire into the merits of the question. 

Today the Lord Chancellor is in effect the Minister of 
Justice, with the important exception that he has no direct 
control over the administration of the criminal law. That 
falls within the jurisdiction of the Home Secretary. This 
division of control is distinct at the top, though by no 
means clear at the bottom. Such civil and non-criminal 
matters as the separation of husband and wife and the 
paternity of bastard children, the supervision of factories, 
the licensing of public-houses, the control of motor-cars, 
and so on, all come within the jurisdiction of the criminal 
courts. And justices of the peace, who are appointed by 
the Lord Chancellor, sometimes resent the communications 
which the Home Secretary makes to them about their 
administration of the law. But at the top the distinction 
between civil and criminal jurisdiction is definite. Lord 
Chancellors and Home Secretaries do not invade each 
other’s territory. In 1899, it is recorded, Queen Victoria 
consulted Lord Halsbury, then Lord Chancellor, on the 
perennial question of remitting the death penalty; but 
Lord Halsbury would not give advice, referring the Queen 
to the Home Secretary. This action did not meet with the 
approval of Lord Salisbury, then Prime Minister, who 
wrote to point out that there had been many cases in 
which the Lord Chancellor had advised the Cabinet on 
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criminal matters. But advice given in the Cabinet is 
different from the acceptance of individual responsibility 
outside, and there is little doubt that Lord Halsbury took 
the correct constitutional view. 

It is important to realise, however, that supervision 
over the administration of civil justice is but a fraction of 
the duties of the Lord Chancellor. Under our present system 
the Lord Chancellor has political and judicial, as well as 
administrative, functions to perform. He is a member of 
the Cabinet, and his tenure of office depends upon the life 
of the Cabinet. He is Speaker of the House of Lords, 
though in theory he need not be a peer and thus a member 
of that House. But in practice he bears his full share of 
the legislative work—sometimes a lion’s share, as when 
Lord Sankey piloted the keenly contested Coal Bill through 
the House in 1930. 

The judicial functions of the Lord Chancellor include the 
vitally important task of presiding in the House of Lords 
when that House is sitting as a court of law. The judicial 
work of the House of Lords is an anomaly, and I have 
pointed out in Chapter XII. the reforms that would be 
possible if the House would surrender this work in ex- 
change for other legal duties. Its judicial work (which 
includes the trial of peers for felony, an anachronism in 
the conditions of today) 1s in practice performed solely by 
its legal members, but the hearing and deciding of appeals 
places a great burden on the Lord Chancellor. In addition 
the Lord Chancellor often presides over the Judicial Com- 
mittee of the Privy Council, which has an Empire-wide 
jurisdiction in appeals and also ecclesiastical and Prize 
jurisdiction. Further, the Lord Chancellor is a member of 
our so-called Supreme Court, and in that capacity he can 
sit with the Lords Justices in our present Court of Appeal 
or aS a judge in any division of the High Court; these 
latter rights he rarely exercises. 

As head of our judicial administration the Lord Chan- 
cellor nominates those who are to be appointed judges of 
the High Court; Lords of Appeal, the Lord Chief Justice, 
and the Master of the Rolls, and also the members of the 
Court of Appeal, are nominated by the Prime Minister, an 
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intrusion of politics into the law which it is difficult to 
justify. The Lord Chancellor appoints on his own responsi- 
bility nearly all our County Court judges; he nominates 
justices of the peace and appoints most of the members of 
the staff of our courts of law. But the vital duties of 
appointing to offices is only a small part of his adminis- 
trative duties. He supervises the working of the civil 
courts; it is to him that any complaints have to be made. 
In addition the Lord Chancellor exercises most of the 
King’s patronage as regards livings in the Church of 
England, and he is also custodian of the Great Seal. 

This bare sketch of the duties that fall to be performed 
by the Lord Chancellor is sufficient to show that he is 
overburdened, and that the task of supervising the practical 
working of our civil courts can only with difficulty be done 
in conjunction with all the other duties of the office. The 
division of the work of the Lord Chancellor has often been 
proposed. Suggestions to this end were made during the 
Commonwealth and at the end of the seventeenth century. 
In 1885 a Bill was brought in with this object. But since 
then some of the objects of the reformers have been 
attained in other, and typically English, ways. The Lord 
Chancellor has ceased to perform some of the work that 
used to occupy much of his attention. In olden times one 
of his principal duties was to be the judge who dispensed 
equity, when relief was necessary from the hard and narrow 
principles followed by the courts of common law. We have 
seen already how the building up of equity was the work 
of successive Lord Chancellors. Long after equity became 
a settled, though ill-defined, code of law the Lord Chan- 
cellor used to dispense it, later with the assistance of a 
Vice-Chancellor. From 1842 onwards, however, the hear- 
ing of original disputes before the Lord Chancellor became 
rarer and rarer, and now he in practice never sits as an 
equity judge. From 1851 onwards his work as an appeal 
judge was reduced, and even his share in the judicial work 
of the House of Lords became less after 1876; now he 
frequently allows one of his colleagues to take his place. 
For many months after his appointment Lord Sankey did 
not preside over the appellate work of the House of Lords, 
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largely because the appeals were in cases from the Court 
of Appeal in which he had given judgment when Lord 
Justice. 

No one in modern times has given greater thought to 
administration as a science than the late Lord Haldane. 
During his second period of office on the woolsack, Lord 
Haldane applied to the work of that office the qualities 
which had produced his great scheme of army reform 
before the Great War. In the last years of his life he 
recorded his views about the work of the Lord Chancellor. 
He came to the conclusion that the Lord Chancellor should 
be relieved from the duty of presiding over the judicial 
sittings of the House of Lords. Those who have practised 
in the law have known many occasions to be grateful to 
Lord Chancellors for the clearness and brevity of their 
judgments in final appeals. A Lord Chancellor, who has 
as a rule had much previous experience of political work 
and has usually been a law officer, often shows a more 
lucid and businesslike ability to expound the law than his 
fellow Lords of Appeal, most of whom have spent their 
lives in the courts of law. Often have I struggled with the 
intricacies of some case and then learned to bless, say, 
Lord Halsbury or Lord Birkenhead for having provided a 
clear exposition of legal principle. But none the less, I 
fully believe that Lord Haldane saw the real need. The 
House of Lords can always receive as Lords of Appeal 
other recruits of the Lord Chancellor type, and indeed does 
so today ; besides, several ex-Lord Chancellors are normally 
available for judicial work. 

I believe that one of the preliminary conditions for a 
revival of law reform is that the Lord Chancellor, in full 
accord with the trend of the last hundred years, should 
reduce to an absolute minimum, or preferably totally 
abandon, his work as judge. Lord Haldane went further, 
and urged that the Lord Chancellor should no longer act 
as Speaker of the House of Lords. Again I believe that 
Lord Haldane was right. ‘* What was required,’’ he wrote 
in his Autobiography, referring to his reappointment as 
Lord Chancellor in 1924, ‘‘ was sufficient leisure for the 
Lord Chancellor.’’ That is the prime need today. Our 
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need for law reform is so great that it seems unnecessary 
that the Lord Chancellor should either preside over the 
debates in the House of Lords or carry a large share of the 
burden of introducing or supporting Government Bills. 
Lord Haldane devoted to increased political activities the 
leisure that he gained by leaving to others much of the 
work that a Lord Chancellor usually performs. Before 
long, let us hope, Lord Chancellors will leave to others 
both the hearing of appeals and the presiding over the 
House of Lords, in order to devote themselves to the task 
of securing a better and cheaper working of our courts of 
civil justice. Today the great need is that the Lord Chan- 
cellor should have time to devote himself to law reform. 
At present he is overwhelmed with other duties. With his 
existing burdens a Lord Chancellor can scarcely be expected 
to have much time for law reform, especially as nothing 
but a strong sense of public duty could urge any Lord 
Chancellor towards a subject in which both public ignor- 
ance and professional inertia have to be faced. As Lord 
Haldane wrote : 


“It is only by the co-operation of successive Lord 
Chancellors that great reforms of the law can be accom- 
plished.”’ 


If for a decade our Lord Chancellors could give to law 
reform as much attention as under present conditions they 
have to give to political and judicial work, great and bene- 
ficial changes would soon be carried out. Possibly the 
Lord Chancellors will have shown little enthusiasm for law 
reform in their earlier days; practising lawyers seldom do. 
But we must remember that Mr. Richard Bethell, Q.C., 
was not conspicuous as a great reformer; Sir Richard 
Bethell, law officer, was better; but as Lord Chancellor 
Westbury he was one of the greatest of law reformers that 
the legal profession has ever produced. Once the need for 
law reform is realised, the probability is that he will have 
several successors. I am convinced that, if a few consecu- 
tive Governments would realise the great need for law 
reform and would pass a self-denying ordinance so as to 
leave the Lord Chancellor free to inspire and direct reforms 
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on his own special province, then a great transformation in 
our legal conditions would result. 

It is not likely that the Lord Chancellorship will become 
a non-political appointment. But membership of the 
Cabinet is compatible with a certain aloofness from 
political work and a close concentration upon the adminis- 
tration of justice. It would require a strong measure of 
self-denial for Governments to release the Lord Chancellor 
from much of his political work. When one considers the 
qualities of those who in recent years have held this high 
office—Lord Buckmaster, Lord Birkenhead, Lord Haldane, 
Lord Hailsham, to mention but a few names from recent 
history—one realises at once how invaluable Lord Chan- 
cellors must be to the Governments of which they are 
members. J have an immense faith in the political value 
of a first-class legal mind, but nevertheless I believe pro- 
foundly that it would be for the public good that the 
holder of the office of Lord Chancellor should concentrate 
upon the work that only he can do. 

A total reconstruction at the top of our judicial system 
seems undesirable if, as I believe, we can secure law reform 
without it. It may be anomalous that today both the 
Lord Chancellor and the Home Secretary should have 
functions which would be performed by a single Ministry 
of Justice if we had one. But, as Lord Haldane wrote, 
the need is not so much for a union of the two as for “‘ as 
much co-operation as was practicable between the depart- 
ments of the Lord Chancellor and the Home Secretary, 
with a view to making justice a single subject distributed 
between two Ministers who might act in harmony.” If 
any of the difficult problems discussed in this book are to 
be tackled, the main burden must fall upon the Lord 
Chancellors. It is difficult to see that better reforms are 
likely to come from a political Minister of Justice and a 
number of legal bureaucrats than from Lord Chancellors 
who are lawyers of outstanding eminence and first-rate 
ability. 

Lord Hewart has said in his book that *‘ the special and 
peculiar position of the Lord Chancellor is most intimately 
connected with the independence of the judges.’’ He con- 
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siders that a political Minister of Justice would be incom- 
patible with the independence which, to the very real 
benefit of the administration of justice, our judges have 
enjoyed since the Act of Settlement, over two hundred 
years ago. Under a political Minister, he says, ‘* the 
appointment of the judiciary would sooner or later be in 
the unfettered hands of the bureaucracy itself.’’ These 
are vitally important questions, but it is not easy to be 
convinced by these particular fears. The appointment of 
our highest judges today rests, as has been shown, with 
the Prime Minister, and there seems no necessary reason 
why a political Minister of Justice, with our safeguard of 
joint Cabinet responsibility, should be a more dangerous 
person than a Prime Minister. But if the fear was felt to 
be substantial that it would not be safe to entrust a 
Minister of Justice with the appointment of judges, it 
would not be difficult to provide for a system of safeguards 
to assist in such appointments, as, for instance, is done 
in the United States in regard to appointments to the 
Supreme Court. I for one see no necessary reason why a 
Minister of Justice should be a danger to the independence 
of the Bench. The objection to the whole idea of a Minister 
of Justice seems to me to be that we should be exchanging 
a first-class lawyer for a man who is not at all likely ever 
to be equal in standing or ability to our Lord Chan- 
cellor. 

As always, it is the individual at the head who counts. 
What other country in the world can boast of such men at 
the head of its administration of justice as we have had in 
recent times? Indeed, it would be no exaggeration to 
say that every occupant of the woolsack during the last 
century has been head and shoulders above any Minister 
of Justice of any country, both as a man of the world and 
in the quality of his brain and mind. This has been and 
is now of the utmost value to our administration of justice. 
Our need is to secure that the qualities and capacities of 
our Lord Chancellor are available for the great work of law 
reform. 

Of course, there would be some advantages in having a 
concentrated Ministry of Justice. One benefit would be 
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that the supervision of all our courts of law would be in 
the hands of one department. The present methods of 
control and financial supervision are too involved to be 
described here. But the desirable simplification could be 
brought about without any drastic change in the principle 
that the Lord Chancellor, and not a mere politician, is at 
the head of our administration of justice. We are not 
likely to acquire a united Ministry of Justice until we are 
taught by experience that the present division of functions 
necessarily works detrimentally to our interests. At present 
experience gives us no reason to demand an entirely fresh 
reorganisation at the top of our judicial system. 

If ever a Minister of Justice is forced upon us, as it 
might be if law reform is prevented or unduly delayed by 
the judicial and political burdens cast upon the Lord 
Chancellor, then it would be, I suggest, desirable to 
abandon completely the idea of having a lawyer at the 
head of our system of justice. We must have a lawyer of 
outstanding ability, like our Lord Chancellors of past and 
present, or no lawyer at all. It would be better to have 
even Lord Hewart’s ‘‘ successful soap dealer,’’ or an ex- 
company director, or ex-trade union official, than a 
lawyer-politician of merely ordinary eminence in the legal 
profession. 

But it is, happily, unnecessary that we should contem- 
plate these problems now. We are blessed with a system 
under which it is likely that the Lord Chancellors of the 
near future will be worthy of those of the past and present, 
and our hope lies in their being emancipated from much 
of their present work and accorded freedom to devote 
themselves to the great and much-needed work of law 
reform. 
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